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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition)[footnoteRef:1] of Monica Morris (Complainant), filed on December 26, 2013.  This Petition concerns the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on December 3, 2013, in the above-captioned proceeding, which became the final action of the Commission when no exceptions were filed.[footnoteRef:2]  No Answer to the Petition was filed.  For the reasons stated below, we will deny the Petition of the Complainant. [1: 	 	As discussed further herein, the filing was labeled “Exceptions,” but because they were not timely filed, we will treat the filing as a Petition for Reconsideration.  For the sake of consistency, the “Exceptions” will be referred to herein as the Petition.]  [2:  	The Complainant filed the Petition with the Commission’s Secretary’s Bureau on December 26, 2013; however, the filing did not include a Certificate of Service.  By letter dated December 31, 2013, the Secretary’s Bureau notified the Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other Parties to the case.  The Secretary’s Bureau provided a copy of the Exceptions to the Parties and gave them until January 10, 2014, to file Replies to Exceptions.  Given these circumstances, we find the conclusion that the Exceptions were timely filed to be mistaken.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On July 22, 2013, the Complainant filed a Formal Complaint (Complaint) against Philadelphia Gas Works (PGW) alleging that PGW had falsely accused her of tampering with her meter and had issued a makeup bill based on estimated charges covering a period of five years.  As relief, the Complainant requested that her meter be examined by a third party, that the estimated charges be removed from her bill, and that she be issued a payment arrangement.  On August 14, 2013, PGW filed an Answer denying the material allegations of the Complaint.  

A Hearing Notice dated September 4, 2013, notified the parties that a hearing was scheduled for November 12, 2013, at 2:00 p.m.  A Prehearing Order was also issued, on September 16, 2013, advising the parties of the date and time of the scheduled hearing.  Both the Hearing Notice and the Prehearing Order were mailed to the address that the Complainant had provided in her Complaint.  Neither of these documents was returned by the United States Postal Service.

The hearing convened as scheduled and counsel appeared representing PGW.  Neither Complainant nor any counsel for the Complainant appeared at the hearing.  The ALJ recessed the hearing for fifteen minutes to determine if the Complainant had experienced exigent circumstances or had tried to contact the Commission.  The hearing reconvened after the ALJ confirmed that the Complainant had not called, or otherwise shown good cause to not appear at the scheduled hearing.  Counsel for PGW moved to dismiss the Complaint with prejudice for lack of prosecution.  The ALJ granted the Motion.  The record closed on November 13, 2013.

The ALJ’s Initial Decision, issued on December 3, 2013, dismissed the Complaint, with prejudice.  As stated previously, the Petition was filed on December 26, 2013.  No Answers to the Petition have been filed.

Discussion

We begin by considering the nature of the Complainant’s filing, as the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on December 23, 2013.  Exceptions were not filed, within the meaning of 52 Pa. Code § 1.11, by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action on December 23, 2013.  

As discussed above, the Complainant made a filing labeled “Exceptions” on December 26, 2013 (i.e., within fifteen days of the date that the Initial Decision became the final action of the Commission).  In the interest of securing a just, speedy, and inexpensive determination, we will exercise our discretion and consider the Complainant’s filing as a Petition for Reconsideration of the Commission’s final decision.  52 Pa. Code §§ 1.2(a) and 5.572(c).  



Legal Standards

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) 
and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Vero made ten Findings of Fact, I.D. at 5, and reached five Conclusions of Law.  Id. at 5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

The ALJ noted that the Complainant had received notice of the day and time of the scheduled hearing but had neither appeared nor had any further information regarding the hearing been received.  The ALJ found that the Complainant’s failure to appear was unexcused and dismissed the Complaint with prejudice.  I.D. at 4. 
		
Petition and Disposition 

		In her Petition, the Complainant states that she was convinced the hearing was scheduled for Friday, November 15, 2013.  She apologizes for causing any inconvenience and requests another hearing date for her case to be heard.

We find that the Complainant’s argument is without merit and will dismiss the Petition.  Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).

A hearing notice and a prehearing order were mailed to the Complainant at the address she provided in her Complaint.  These documents clearly stated the date and time of the hearing.  The Complainant does not dispute receiving the notices, nor does she contend that they were misleading in any way.  She only argues that she was, for some reason, convinced the hearing was on a different day.  As the Complainant was twice provided with notice informing her of the date and time for the hearing, it was her responsibility to appear at the appointed time.  Counsel for PGW appeared at the appointed time and place, with one potential witness, Tr. 4, prepared to proceed with the hearing.  While we are sympathetic to the Complainant, we will not require PGW (and its ratepayers) to incur the expense of preparing for and attending another hearing, when the Complainant was duly notified of the hearing date and had no compelling reason for believing the hearing was on a different day.  Accordingly, we will not reconsider our prior action adopting the ALJ’s Initial Decision when no Exceptions were filed timely. 



Conclusion

For the reasons set forth above, we will deny the Complainant’s Petition for Reconsideration; THEREFORE, 

IT IS ORDERED:


1. That the Petition for Reconsideration of Monica Morris, filed on December 26, 2013, is denied, consistent with this Opinion and Order.

2. That the proceeding docketed at C-2013-2375477 be marked closed.
[image: ]
BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: March 6, 2014
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