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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are:  (1) the Petition for Reconsideration and Clarification (PECO Petition) filed by PECO Energy Company (PECO) on February 10, 2014; (2) the Petition for Reconsideration and Clarification (OCA Petition) filed by the Office of Consumer Advocate (OCA) on February 10, 2014; and (3) the Joint Petition (Joint Petition) for Reconsideration and/or Clarification filed by the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, and the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (collectively, Joint Petitioners), on February 10, 2014.  These Petitions seek reconsideration and/or clarification of the Opinion and Order entered on January 24, 2014 (January 2014 Order), relative to the above-captioned proceedings.  As discussed, infra, on February 18, 2014, Answers to the various Petitions were filed by PECO, the OCA, Direct Energy Services, LLC (Direct Energy) and First Energy Solutions, Inc. (FES).

I.	History of the Proceeding[footnoteRef:1]  [1:  	A more detailed background and history of this proceeding is set forth in the Order Certifying the Record issued by Administrative Law Judge Cynthia Williams Fordham on August 13, 2013, at this docket number at 1-8, and the January 2014 Order at 2-8. 
] 


On May 1, 2013, PECO filed a Petition requesting that the Commission approve its Plan to enable customers participating in its Customer Assistance Program (CAP) to purchase generation supply from electric generation suppliers (EGSs) in the competitive residential market (CAP Shopping Petition).  Specifically, PECO requested that the Commission: 

(1)      Approve its CAP Shopping Plan; 
(2)      Approve the proposed changes to the Company’s Electric Tariff and Electric Generation Supplier Coordination Tariff (EGS Tariff) to implement the Plan and achieve full and current recovery of Plan costs; 
(3)      Grant a waiver of the quarterly reconciliation provisions of the Commission’s regulations, 52 Pa. Code §§ 54.187(i) and (j), to the extent necessary, to implement an annual reconciliation of the over/under collection component of the Generation Supply Adjustment (GSA) for residential customers; and 
(4)      Approve a short delay in the commencement date of the CAP Shopping Plan from April 1, 2014, to April 15, 2014, to accommodate the Company’s information technology (IT) programming and integrated software schedule.  
CAP Shopping Petition at 1.   

This matter was assigned to Administrative Law Judge (ALJ) Cynthia Williams Fordham.  The ALJ issued a Prehearing Order on May 16, 2013. Following discovery, evidentiary hearings and the submission of briefs, the ALJ issued an Order Certifying the Record to the Commission, dated August 13, 2013.  

On January 23, 2014, the Commission entered the January 2014 Order which granted, in part, and denied, in part, the CAP Shopping Petition.[footnoteRef:2]   [2:  	Specific findings and directives set forth in the January 2014 Order will be described in conjunction with the discussion of the issues raised in the instant Petitions for Reconsideration and/or Clarification, infra.    ] 


As noted, supra, on February 10, 2014, PECO, the OCA, and the Joint Petitioners filed Petitions for Reconsideration and/or Clarification.  The Joint Petitioners also requested a stay of the January 2014 Order.  Also on February 10, 2014, PECO likewise filed an Application for Stay of the January 2014 Order (PECO Application), supported by affidavit. 

On February 18, 2014, PECO filed an Answer (PECO Answer) to the OCA Petition and the Joint Petition, including a response to the Joint Petitioner’s request for stay.  On February 18, 2014, the OCA filed an Answer (OCA Answer) to the PECO Application and the Joint Petitioner’s requests for a stay.  On February 18, 2014, Direct Energy filed an Answer to PECO’s Application and an Answer to the PECO Petition, the OCA Petition and the Joint Petition.  On February 18, 2014, the Joint Petitioners filed an Answer to the Application (Joint Petitioners’ Answer).  On February 18, 2014, FES filed an Answer to the PECO Petition, the OCA Petition and the Joint Petition, but did not address either request for a stay of the January 2014 Order (FES Answer). 

By Opinion and Order entered February 20, 2014, at this docket (February 2014 Order), the Commission denied the Joint Petitioners’ request for a stay and PECO’s Application for a Stay.  The February 2014 Order also granted the PECO Petition, the Joint Petition and the OCA Petition, pending review of, and consideration on, the merits.

II.	Legal Standards

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) (rehearing) and 703(g) (rescission and amendment of orders), 66 Pa. C.S. §§ 703(f) and 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a petition for reconsideration were set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553 (1982) (Duick):
A petition for reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was said that “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against 
them . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

56 Pa. P.U.C. at 559, citing Pennsylvania Railroad Co. v. Pa. Public Service Commission, 179 A. 850 (Pa. Super. 1935).  

Additionally, a petition for reconsideration is properly before the Commission where it pleads newly discovered evidence that was not in existence or discoverable through the exercise of due diligence prior to the expiration of the time within which to file a petition for rehearing under the provisions of Subsection 703(g).  Id.   Accordingly, under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission. 

It also has been held that, because a grant of relief on such petitions may result in the disturbance of final orders, reconsideration should be granted judiciously and only under appropriate circumstances.  West Penn Power v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995), appeal denied, 544 Pa. 619, 674 A.2d 1079 (1996); City of Pittsburgh v. PennDOT, 490 Pa. 264, 416 A.2d 461 (1980).

We note that that any issue that we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

III.	Discussion

Because the Petitions for Reconsideration and/or Clarification raise issues regarding the impacts of some of the findings and directives in our January 2014 Order that may not have been fully addressed in that Order, we find that the Duick standard has been met and we will address the Petitions on the merits. 

A.	EGS Rate Ceiling

1. 	Background

PECO’s proposed CAP Shopping Plan contained a requirement that EGSs that serve CAP customers, charge a rate for electric supply that is equal to, or less than, PECO’s applicable Price to Compare (PTC). PECO Petition at 5. 

In the January 2014 Order, we rejected PECO’s proposal to impose a limit on the shopping price for CAP customers at or below PECO’s prevailing PTC.  We stated that by removing the barrier to customer choice and allowing CAP customers the freedom to choose their EGS, as contemplated by the Electric Competition Act, [footnoteRef:3] we are affording PECO’s CAP customers the same opportunities and benefits currently available to every other PECO customer.  Accordingly, we found that there is nothing in the Electric Competition Act that gives the Commission the authority to limit prices charged by the EGSs.  January 2014 Order at 14.  [3:  	The Electricity Generation Customer Choice and Competition Act (Electric Competition Act), 66 Pa. C.S. §§ 2801-2812.] 


We also noted that PECO’s proposal to limit CAP shopping prices to PECO’s prevailing PTC would require EGSs to offer products that may be subject to change in response to quarterly changes in PECO’s PTC.  Consequently, we were persuaded by the comments of the EGSs that PECO’s proposed ceiling on CAP shopping rates would, inter alia: (1) limit the diversity of shopping programs available to CAP customers; (2) impose a higher level of risk for EGSs that would likely translate into higher prices for CAP customers; and (3) potentially cause unnecessary customer confusion with possible frequent addendums to customer contracts.  Id. 

2. 	Positions of the Parties

In its Petition, PECO agrees that the Electric Competition Act does not permit the Commission to generally regulate the rates of EGSs or the price of generation as a utility service, but avers that nothing in the Act undermines the “bedrock principle” set forth in Section 1301 of the Code, 66 Pa. C.S. § 1301, that the Commission has the authority and responsibility to make certain that every utility rate paid by customers – including PECO's Universal Service Fund Charge (USFC) - is just and reasonable.  The Joint Petitioners submit that the Commission has overlooked the declaration of policy in 66 Pa. C.S. § 2802(9) “that electric service is essential to the health and well-being of residents, to public safety and to orderly economic development; and that electric service be available to all customers on a reasonable basis.”  Joint Petition at 7.  PECO, the OCA and Joint Petitioners aver that the Electric Competition Act clearly provides that the Commonwealth "must, at a minimum, continue the protections, policies and services that now assist customers who are low-income to afford electric service." PECO Petition at 11, OCA Petition at 8, and Joint Petition at 7. (all citing 66 Pa. C.S. § 2802(10)).  PECO and the OCA argue that such policies also include just and reasonable rates for those non-CAP customers who pay most of the costs of universal service.  PECO Petition at 11, OCA Petition at 6. 

PECO submits that the Commission did not address PECO’s example of the potential effects of EGS pricing on residential customers, which demonstrated that if twenty-five percent of PECO's CAP customers shopped and their EGS prices were (or became) ten percent above PECO's PTC on average, an additional $1 million would need to be recovered annually from residential customers.  PECO states that the Commission did not make any findings as to whether customers may be required to pay more for CAP program costs in the absence of PECO's proposed limitation with respect to EGS prices that are above the PTC and, if so, whether such additional amounts are just and reasonable.  PECO avers that the Commission also did not address whether benefits to individual shopping CAP customers, not reflected in EGS prices, such as cash gift cards and free home energy audits, would justify potentially higher rates incurred by all residential customers.  PECO Petition at 12. 

PECO explains that, in choosing to end the regulation of generation as a public utility service in the Electric Competition Act and in subsequent amendments to the Code, the General Assembly ensured that a "least cost" generation option would be available to customers.  Id. (citing 66 Pa. C.S. §§ 2802(14) and 2807(e)). The OCA adds that the Electric Competition Act specifically requires that, within the restructured PECO electric industry, the Commission is to ensure that universal service programs are cost-effective.  OCA Petition at 5 (citing 66 Pa. C.S. §§ 2802(8) and (9)).   PECO opines that the continuation of universal service programs and the availability of the "least cost" default service, combined with the need to maintain just and reasonable rates for customers paying for universal service programs, provides the Commission ample jurisdiction for ensuring CAP costs are not unlimited.  PECO Petition at 12. 

PECO, the OCA and Joint Petitioners argue that portions of the January 2014 Order appear to be inconsistent.  PECO Petition at 13, OCA Petition at 10. Joint Petition at 9-10.  PECO states that, while the Commission seems to disclaim all ability to set a limitation on EGS prices in rejecting PECO's proposal, the Order simultaneously directs PECO to ensure that CAP customers can participate in PECO's Standard Offer Program.  PECO Petition at 13.  PECO, the OCA and Joint Petitioners explain that, in that program, the Commission has imposed a requirement that all EGSs electing to participate must charge customers a price that is seven percent below PECO's PTC at the time of customer enrollment.  PECO Petition at 13, OCA Petition at 10, Joint Petition 
at 10.  PECO submits that, although PECO's proposed CAP Shopping Plan limitation would only apply to those EGSs who voluntarily choose to serve CAP customers, the Commission appears to conclude that it only has authority to limit the prices charged to the exact same CAP customers by EGSs, if those CAP customers choose to enroll through PECO's Standard Offer Program.  PECO Petition at 12-13. 

The OCA submits that the Commission has recognized its authority to establish pricing parameters for voluntary competitive enhancement programs, such as the customer referral programs established in recent default service proceedings for the jurisdictional FirstEnergy Companies, PPL Electric Utilities Corporation, and Duquesne Light Company.[footnoteRef:4]  The OCA explains that, in those programs, the Commission has established specific discounts that an EGS must provide if it elects to voluntarily participate.  The OCA argues that, here, if an EGS does not want to provide a price at or below PECO’s PTC, the EGS does not have to participate.  [4:  	Docket Nos. P-2011-2273650, P-2011-2273688, P-2011-2273669, 
P-2011-2273670, P-2012-2302074, and P-2012-2301664.] 


Direct Energy states that, as a threshold matter, the Commission has already thoroughly addressed the arguments regarding the Commission’s authority to adopt a price ceiling for CAP customers that shop and correctly rejected them.  Direct Energy argues that, for this reason alone, the Commission should deny these arguments.  Direct Energy Answer at 4.

Direct Energy avers that the Commission properly found that it does not have the authority to regulate EGS prices when the EGS is offering service to customers that are exercising their legal right to choose their electric generation supplier.  Direct Energy submits that special incentive programs, such as the Standard Offer Program, where the EGS agrees to provide certain percentage discounts, goes over and above a customer’s basic right to shop.  Direct Energy states that PECO’s proposed price ceiling is not just another option for customers to shop, “but is an artificial and illegal restraint on the products that an EGS can offer, and is the CAP customers’ only option for shopping.”  Direct Energy Answer at 5 (emphasis in original).  Direct Energy argues that PECO’s proposed price ceiling takes away a CAP customer’s ability to shop like any other customer.  Id. 

FES states that: 

Instead of identifying language from the [Electric Competition Act] conferring jurisdiction over EGS prices, [PECO, the OCA and Joint Petitioners] cobble together various sections of the Public Utility Code (‘Code’) regarding the Commission’s regulation of public utilities, and rely on the design of PECO’s Standard Offer Program, to argue that the Commission has jurisdiction over EGS prices. 

FES Answer at 4.  FES argues that the statutes relied upon by PECO, the OCA and Joint Petitioners, alone or in combination, do not give the Commission jurisdiction over EGS prices.  Id.  FES opines that, while allowing CAP customers direct access to retail competition may result in an increase or decrease in the level of PECO’s CAP and USFC shortfall, it does not follow logically that eliminating barriers to CAP customer shopping gives the Commission jurisdiction over EGS pricing.  In response to PECO’s, the OCA’s and Joint Petitioners’ argument that nothing in the Electric Competition Act undermines Section 1301 of the Code’s principle that the Commission has the authority and responsibility to make certain that every utility rate is just and reasonable, FES argues that the converse is equally true.  FES explains that the Commission’s obligation under Section 1301 in no way undermines the Electric Competition Act’s requirement that the generation of electricity is no longer regulated as a public utility service or function.  FES Answer at 5-6.

3.	 Disposition

Upon our review of the Petitions and Answers to those Petitions, we have not found any arguments that convince us that we have the statutory authority to limit prices charged by EGSs.  As stated in the January 2014 Order and noted, supra, by removing the barrier to customer choice and allowing CAP customers the freedom to choose their EGS, as contemplated by the Electric Competition Act, we are affording PECO’s CAP customers the same opportunities and benefits currently available to every other PECO customer.  

We fully appreciate the concerns expressed by PECO, the OCA and the Joint Petitioners regarding the potential impact that higher EGS rates could have on CAP shopping customers and other residential customers through the USFC.  However, there is no evidence in this proceeding that demonstrates that the overall long-run electric rates for CAP shopping customers will be higher than if these customers are served under default service rates.  We continue to believe that a robust competitive market coupled with effective customer education will result in the least-cost option for all customers, including CAP shopping customers.  Consequently, we reject the arguments that giving CAP customers access to the same shopping opportunities as other residential customers is in conflict with 66 Pa. C.S. § 2802(10) by jeopardizing “the protections, policies, and services that now assist customers who are low-income to afford electric service.”   

We also reject the arguments that various market enhancement programs adopted by the Commission are analogous to the price ceiling proposed by PECO for CAP shopping customers.  PECO’s proposed price ceiling would be a restriction on all EGS-initiated offerings to CAP customers, which the Commission lacks the statutory authority to restrict.  Alternatively, the various market enhancement programs, like PECO’s Standard Offer Program, are optional programs in which EGSs may elect to participate in order to stimulate customer participation in shopping.  

B. 	Termination and Cancellation Fees

1.	 Background

PECO’s proposed CAP Shopping Plan does not restrict the form of rates, rate discounts or other promotions offered by EGSs as long as the overall rate charged by the EGS does not exceed PECO’s PTC.  PECO St. 1 at 10.  

In the January 2014 Order, we rejected the OCA’s recommendation that cancellation or termination fees should not be permitted as part of a CAP shopping plan.  The OCA averred that these fees would have an impact on the affordability of electric service and would impede the customer’s ability to switch to a less expensive service provider.  OCA M.B. at 20.  The Commission found that prohibiting early termination or switching fees would install a higher level of risk for EGSs that could likely translate into higher shopping prices for PECO CAP customers and a lack of participation by EGSs in PECO’s CAP shopping market.  We also stated that, just as with pricing limitations, we lack the legal authority to prohibit EGSs from charging early termination or switching fees.  January 2014 Order at 16.  

2. 	Position of the Parties

The Joint Petitioners argue that the Commission has overlooked the fact that CAP customers subject to cancellation fees will be financially unable to leave unaffordable variable rate contracts and will suffer irrevocable harm.  The Joint Petitioners submit that the consequences to these households will be even more egregious and likely to cause irreparable harm in the event of price spikes.  Joint Petition at 13-14. 

The OCA supports the Joint Petitioners’ request for reconsideration on this issue.  The OCA agrees that the imposition of cancellation or termination fees have the potential to make it financially difficult for CAP customers to leave EGS contracts even when those contracts are harmful to the customer.  OCA Answer at 2. 

In its Answer, PECO states that, if the Commission does not approve the EGS price ceiling, PECO continues to believe that EGSs should be free to propose contract terms consistent with their business interests.  However, PECO supports reconsideration of this issue so that the Commission may assess the potential effects of termination fees on the affordability of service for CAP customers and the justness and reasonableness of the rates charged to other customers.  PECO also avers that reconsideration will allow that the Commission to provide guidance to EGSs and other stakeholders with respect to the use and collection of such fees.  PECO Answer at 5. 

3. 	Disposition

Consistent with our disposition of rate ceilings for CAP customers, supra, we conclude that there are no new or novel arguments that convince us that we have the statutory authority to prohibit EGSs from charging early termination or cancellation fees.  However, we fully appreciate the impact that cancellation or termination fees, as well as increasing variable rates, can have on shopping customers, particularly low-income customers.  In setting policy for retail electric markets, the Commission is guided by the General Assembly’s directive in the Electric Competition Act that electric suppliers provide:

… adequate and accurate customer information to enable customers to make informed choices regarding the purchase of all electricity services offered by that provider.  Information shall be provided to consumers in an understandable format that enable customers to compare prices and services on a uniform basis. 

66 Pa. C.S. § 2807(d)(2).  Consequently, it is imperative that the education component of PECO’s CAP Shopping Plan make customers aware of the potential consequences of cancellation and termination fees and variable rate contracts.  

C.	Transfer to Variable Price Contracts at the Conclusion of a Customer Contract

1.	Background

The OCA recommended that, when a CAP customer’s EGS contract expires, the EGS should be required to receive an affirmative consent from the customer before the customer is automatically entered into a month-to-month agreement with either the same or different pricing terms.  OCA M.B. at 24. 

In the January 2014 Order, we rejected the OCA’s recommendation.  We stated that our Regulations and our Interim Guidelines provide shopping customers more than adequate notice of a pending expiration and/or change in an EGS contract and provide necessary safeguards to shopping customers after a contract has expired.  As an example, we noted that our Regulation at 52 Pa. Code § 54.5(g) requires that residential and small commercial customers receive the following disclosure statement: 

(g)  Disclosure statements must include the following customer notification: 
   (1)  ‘‘If you have a fixed term agreement with us and it is approaching the expiration date or whenever we propose to change our terms of service in any type of agreement, you will receive written notification from us in each of our last three bills for supply charges or in corresponding separate mailings that precede either the expiration date or the effective date of the proposed changes. We will explain your options to you in these three advance notifications.’’ 

2. 	Positions of the Parties

The OCA requests that the Commission reconsider the January 2014 Order regarding the treatment of a CAP customer at the end of a contract term.  The OCA states that most pressing now is that, under the January 2014 Order, a CAP customer that does not affirmatively respond to an offer at the end of a contract term would be placed on a variable-price contract.  The OCA explains that significant wholesale price increases in January 2014 are being flowed through to customers on variable price contracts resulting in extraordinarily high monthly bills.  The OCA notes that the Commission’s January 31, 2014 press release highlighted this problem and cautioned consumers about these variable prices.  The OCA submits that a customer enrolling in CAP is by definition having trouble affording generation service at PECO’s full fixed residential tariff rate.  The OCA avers that even one month of an increased bill can result in additional payment trouble for CAP customers and unnecessarily increased costs for non-CAP residential customers who pay the costs of CAP.  OCA Petition at 11. 

PECO supports reconsideration of this issue so that the Commission may assess the potential impact of variable-priced contracts.  PECO opines that such reconsideration will provide additional guidelines to EGSs and other stakeholders with respect to such contract terms.  PECO Answer at 5. 

Direct Energy recommends that the Commission reject the OCA’s request for reconsideration because it raises nothing new for the Commission’s consideration.  Direct Energy avers that the OCA’s request for affirmative consent before a customer is placed on a variable rate after the end of the contract with the EGS is bad public policy.  Direct Energy submits that the OCA’s request would require an EGS to incur two costs to acquire the same customer.  Direct Energy states that the doubling of costs would only put upward pressure on EGS prices.  Direct Energy Answer at 12. 

3. 	Disposition 

We are not convinced by the OCA’s arguments that we should reconsider our decision not to require customer consent before a CAP customer is subject to new terms following the expiration of the customer’s contract with an EGS.  As noted, supra, shopping customers receive three notices alerting them to the change in terms, prior to expiration of the contract and/or change in terms.  While we concur with the OCA that recent increases in variable priced contracts have exposed the potential risks of such pricing terms, PECO’s CAP customers are not currently shopping.  Therefore, PECO and interested stakeholders will have ample time to implement appropriate education materials to address this issue.[footnoteRef:5]  [5:  	We note that the Commission, through its Office of Competitive Market Oversight (OCMO), is investigating whether changes are needed in the EGS disclosure statements for variable rate contracts.  See, Secretarial Letter issued February 21, 2014, at Docket No. M-2014-2406134
   ] 


We also do not believe it is appropriate to require EGSs to continue to honor contract terms, particularly fixed rate terms, beyond the contract term because the ratepayer does not respond to multiple notices.  EGSs offer contract terms to customers based on, inter alia, their expectations of future market conditions.  It is unreasonable to place an additional risk on EGSs by exposing them to de facto customer contract extensions beyond their control.   

D.	EGS Notice and Entry/Exit Requirements

1.	Background

In its Plan, PECO initially proposed to require that EGSs that choose to serve CAP customers, must electronically submit a Notice of Intent to Participate as a CAP supplier at least five business days before publishing CAP prices.  PECO Exh. 
JJM-1.  In addition to PECO’s proposed five-day notice requirement for EGSs entering the CAP market, Direct Energy recommended that there should be appropriate on-ramps and off-ramps for EGSs serving CAP customers.  Therefore, Direct Energy proposed that the following three parameters be added to PECO’s Supplier Tariff:

· An EGS who opts to cease serving CAP customers must give the Commission, PECO, and its customers at least 30 days’ notice before terminating its participation in the CAP shopping program.

· An EGS who exits the CAP customer program must wait at least 90 days before re-entering the CAP customer program.

· An EGS who exits the CAP customer program cannot automatically re-enroll its previous CAP customers but must again obtain a CAP customer’s affirmative consent to another contract before re-enrolling them.

Direct Energy M.B. at 17. 

The OCA proposed similar requirements and noted that Direct Energy also agreed that, when an EGS exits PECO’s CAP Shopping Program, the EGS’s customers would return to default service.  OCA M.B. at 27-28.  

In the January 2014 Order, we stated that while EGSs will not be required to offer special prices for PECO’s CAP customers, it is important that:  (1) there is some degree of stability in the suppliers serving CAP customers; and (2) the Commission, PECO and interested stakeholders be able to assess the extent and impact of shopping by CAP customers.  Therefore, we agreed that the three parameters proposed by Direct Energy, supra, are appropriate requirements for EGSs electing to serve PECO’s CAP customers.  We also found that the clarification proposed by the OCA, supra, will remove any uncertainty over the automatic transition of CAP shopping customers back to default service in the event that an EGS elects to stop serving PECO’s CAP customers and the CAP customer does not select an alternate EGS.  Therefore, we directed PECO to amend its EGS Tariff accordingly.  January 2014 Order at 23. 

2. 	Positions of the Parties

In its Petition, PECO recommends that, if the Commission chooses not to adopt PECO's proposed price ceiling for CAP customers, it should eliminate the notification and entry/exit requirements.  PECO explains that it proposed these requirements in recognition that the price limitation requirement would necessitate EGSs undertaking particular pricing and marketing decisions to ensure their rates did not exceed the applicable PTC.  PECO submits that, without the pricing limitation, there is no distinction between the products EGSs are making available to CAP customers and those that they make available to non-CAP customers, which appears to be the intent of the Commission.  PECO avers that, by requiring EGSs to register before serving CAP customers, the Commission's Order would have the effect of limiting the choices of CAP customers without any clear benefits to those customers, which PECO does not believe was the intent of the Commission.  Furthermore, PECO states that the Commission will be able to receive information on any EGS serving CAP customers.  PECO also explains that eliminating these requirements would reduce the cost of CAP program administration to PECO and ultimately its customers.  PECO Petition at 15. 

The OCA recommends that, separate and apart from the issue of the EGS rate ceiling for CAP customers, the Commission may want to retain these requirements to determine which EGSs are participating in the program. The OCA submits that these requirements provide, at a minimum, a distinction between the products that EGSs are making available to CAP customers and those that they are making available to non-CAP residential customers.  OCA Answer at 3. 
 
3.	Disposition

We believe that, at least initially, the five requirements discussed, supra, should be maintained.  While PECO should be aware from its billing data that a CAP customer is being served by an EGS, in the interest of ensuring the accuracy of the program assessment data, the requirement that an EGS notify PECO of its participation in CAP customer shopping will provide an important check for the billing data used for the program assessment.  We continue to believe that the three parameters proposed by Direct Energy, supra, will provide an important level of stability for the CAP shopping market.  We also find that the clarification proposed by the OCA, supra, will remove any uncertainty over the automatic transition of CAP shopping customers back to default service in the event that an EGS elects to stop serving PECO’s CAP customers and the CAP customer does not select an alternate EGS.  Therefore, PECO’s request to eliminate these requirements is denied at this juncture.  However, we are not opposed to revisiting the need for these requirements over time, as the market for PECO’s CAP shopping customers matures and all parties gain more experience with the program.  

E.	Advancement of PECO’s Residential PTC Filing

1.	Background

PECO currently files proposed changes to its PECO Generation Supply Adjustment (GSA) (PTC) forty-five days in advance of the effective date.  In its CAP Shopping Plan, PECO proposed that it advance its residential PTC filing schedule by thirty days from the current forty-five days to seventy-five days.  PECO explained that this extension would allow ample time for EGSs to develop CAP products, calculate any change to a currently offered CAP rate and provide notice of any rate changes to existing CAP customers.  PECO stated that it would maintain the forty-five day filing schedule for all other customer classes with peak loads up to 500 kW.  PECO St. 2 at 5.

In the January 2014 Order, the Commission approved PECO’s proposed advancement of the PTC filing schedule.  January 2014 Order at 45. 

2. 	Positions of the Parties

In its Petition, PECO requests that, if the Commission does not approve the PTC price ceiling for CAP customers, the Commission should eliminate the requirement that PECO publish its GSA filing seventy-five days in advance.  PECO avers that, since CAP shopping rates will no longer be limited to the PTC, EGSs no longer need the added lead time to adjust their CAP shopping rates.  In addition, the longer lead time inherently causes the GSA projection to lose accuracy.  PECO Petition at 15-16.

3.	Disposition

It has been our position that, to the extent possible, the electric distribution company’s PTC rates should reflect current market conditions.  Since we are reaffirming our rejection of PECO’s proposed price ceiling for CAP customers, the added lead time for filing PTC revisions is no longer necessary, and therefore, we will grant PECO’s request. 

F. 	Reporting Requirements for CAP Shopping

1. 	Background

In order to facilitate the assessment of the benefits from shopping that will flow to CAP customers, PECO proposed that each EGS serving CAP customers be required to provide confidential semi-annual reports regarding the number of CAP customers served and the applicable rates for those customers.  PECO St. 2 at 7, 10-11. Accordingly, PECO proposed to amend its EGS Tariff to, inter alia, add the following underlined reporting requirements for EGSs:

5.4.3.0.3 Reporting Obligations for EGSs Serving CAP Customers.  EGSs who provide Competitive Energy Supply to CAP Customers must submit confidential reports to the Commission and the Company on a semiannual basis, detailing the number of CAP customers served monthly over the six-month period and the following metrics for each customer served: (1) supplier name; (2) PECO customer account number; (3) the EGS CAP rate (per kWh); 
(4) PECO’s Price-to-Compare for the months in which they serve the customer during the six-month reporting period; and (5) the start and end date for the CAP rate charged to the CAP customer during the six-month reporting period.  Reporting periods shall be June through November; and December through May, and must be provided within 90 days following the end of the reporting period. 

PECO Exh. JJM-2R.  
In the January 2014 Order, we stated that, in lieu of EGSs reporting this information to the Commission, as proposed by PECO, we believed it is more efficient for PECO to compile and submit these semi-annual reports to the Commission because much of the information that PECO proposes to collect through its proposed EGS Tariff Rule 5.4.3.0.3, supra, is already available through PECO’s billing system or is already in PECO’s possession.  Consequently, we rejected the proposed amendment to PECO’s EGS Tariff Rule 5.4.3.0.3.  However, we directed that the information that PECO proposed to collect through Tariff Rule 5.4.3.0.3 be included in the semi-annual reports to the Commission from information already in PECO’s possession.  January 2014 Order at 33.

In addition, we found that PECO should not only track retail electric prices paid by CAP shopping customers, but also track any additional benefits, services, or incentives that the EGSs are providing to CAP customers that are not otherwise captured from PECO’s bills.  Therefore, we directed PECO to amend its EGS Tariff to also require EGSs serving CAP customers to provide to PECO a description of benefits, services and incentives provided to CAP customers that are not reflected in PECO’s bills, by month and account number.  This information was to be included in the semi-annual reports to the Commission that reflect the net benefits of CAP customer shopping.  We also directed PECO to consult with OCMO and the Commission’s Bureau of Consumer Services regarding the content, format, and timing of these reports.  Id. at 33-34. 

2. 	Positions of the Parties

In its Petition, PECO states that, in directing PECO to track and report retail electric prices paid by its shopping CAP customers, the Commission assumed that PECO already collects detailed pricing information from EGSs during the billing process. PECO explains that the Company's existing EGS Tariff simply requires EGSs to transmit the overall amount to be charged to each customer via an electronic data interchange (EDI) transaction for billing purposes.  PECO submits that, if the CAP Rate (per kWh) ultimately becomes a reporting parameter, the Company will be forced to manually calculate such value for each shopping CAP customer based on overall price and usage data even though the overall price figure may not reflect all the individual components of pricing established under the CAP customer's contract with an EGS.  PECO believes that a manually calculated total per-kWh CAP price for each customer is a reasonable price metric that will facilitate the Commission's assessment of the benefits from shopping that may flow to CAP customers.  Therefore, PECO requests that the Commission amend the January 2014 Order to clarify that the Company will be deemed to be in compliance if its reports reflect a manually calculated value for the per-kWh CAP price.  As an alternative, PECO requests that the Commission clarify that PECO is permitted to incorporate a new provision in its Supplier Tariff requiring EGSs to provide PECO with the per-kWh price charged to each CAP customer.  PECO Petition at 16-17. 

In its Answer, Direct Energy states that it recognizes that PECO does collect the per kWh amount charged to customers.  Direct Energy avers that the calculation that PECO proposes is too simplistic without additional explanation.  Direct Energy explains that, for example, a customer may be on a time-of-use product, like a free power day, or other innovative product where the overall bill savings of that product may not be fully captured by a simple per kWh calculation.  Direct Energy also points to other non-economic factors such as preference for a specific supplier or a desirable source such as renewable or Pennsylvania natural gas that would not be reflected in PECO’s proposed calculated rate.  Direct Energy Answer at 14. 

Direct Energy recommends that the Commission require PECO to convene a stakeholder group within thirty days that would be required to bring back a recommendation on reporting to the Commission within ninety days.  Direct Energy also recommends that, if the stakeholders cannot agree, then they should each be given an opportunity to bring their viewpoints to the Commission for a decision.  Direct Energy avers that a stakeholder group can, inter alia, help better define the additional benefits, services or incentives provided to CAP customers that are otherwise not captured in PECO’s bills.  Direct Energy Answer at 15. 

The OCA and the Joint Petitioners request clarification of the elements of the reporting requirements directed by the January 2014 Order.  The OCA requests that the number of CAP customers that switch to an EGS, the level of bills they experience, and the CAP shortfall that is generated be included in PECO’s reports.  The OCA also states that the January 2014 Order does not specifically address the OCA’s request that the aggregated data be made public.  The OCA submits that the January 2014 Order only addresses that non-aggregated data may need to be marked “confidential.”  The OCA avers that this additional information will allow the Commission and interested parties to understand the success of the program, the total costs for both CAP customers and residential ratepayers, and the effects on PECO’s universal service programs.  OCA Petition at 12-13. 

The Joint Petitioners submit that Ordering Paragraph No. 3 of the January 2014 Order fails to provide the specificity needed regarding the reporting requirements requested by the OCA and the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania.  Joint Petition at 15.  Ordering Paragraph No. 3 states as follows:

3. That PECO Energy Company, in consultation with the Commission’s Office of Competitive Market Oversight and Bureau of Consumer Services, shall submit semi-annual reports to the Commission that reflect the net benefits of allowing Customer Assistance Program customers to purchase their generation supply from electric generation suppliers. 

January 2014 Order at 49.  The Joint Petitioners aver that these reporting requirements, as written, would appear to require the development of incomplete and unbalanced semi-annual reports that reflect only the benefits of allowing CAP customers to shop and none of the details from which interested parties could determine if the underlying data actually supports a conclusion of benefits, costs or harms that may have occurred.  The Joint Petitioners request that the Commission grant reconsideration and provide clarification as to the details of the reporting requirements, their content, and availability to the public.  Joint Petition at 16. 

Direct Energy recommends that the Commission reject the Joint Petitioners’ request because they provide no additional information on what they want to see in the report; just a general observation that they want to see more detail.  Direct Energy Answer at 15.  

PECO states that it believes the specific content and format of the CAP shopping reports should be developed by PECO, in consultation with OCMO and the Commission’s Bureau of Consumer Services (BCS), as directed in the January 2014 Order.  PECO submits that it does not oppose the specific reporting metrics proposed by the OCA, or the publication of aggregated data, and will raise these issues in its discussions with OCMO and BCS.  PECO Answer at 6. 

3.	 Disposition

As reflected in the January 2014 Order, it was clearly not our intention to specify the content, format, and timing of the semi-annual reports in that Order.  We directed that these matters be addressed by a collaboration of PECO, OCMO and BCS.  Therefore, to the extent that the OCA and Joint Petitioners request that we further define the specific elements of the reports at this juncture, those requests are denied. 

As discussed, supra, in its Answer, Direct Energy points out that there are other facets to the benefits that shopping customers receive that may not be reflected in the calculated total per-kWh CAP price proposed by PECO.  The Commission recognized these additional facets in the January 2014 Order where we directed PECO to amend its EGS Tariff to also require EGSs serving CAP customers to provide to PECO a description of benefits, services and incentives provided to CAP customers that are not reflected in PECO’s bills, by month and account number.  We also directed that this information was to be included in the semi-annual reports to the Commission that reflect the net benefits of CAP customer shopping.  January 2014 Order at 33-34.  While it is our desire to develop accurate estimates of the net impacts of CAP customer shopping, we do not want to make these estimates unnecessarily complex by attempting to reflect the non-economic benefits, such as customer preference for a particular supplier, as proposed by Direct Energy in its Answer.

Upon consideration of the issues raised by PECO, the OCA, Joint Petitioners and Direct Energy, supra, we shall adopt the recommendation of Direct Energy to the extent that we will permit interested stakeholders to work with PECO, OCMO and BCS in developing the content, format, timing and public release of the semi-annual reports.  However, we do not want the expansion of this collaborative to contribute to a delay in the implementation of the reporting requirements.  Therefore, we shall direct OCMO to convene a collaborative of interested stakeholders and prepare a recommendation to the Commission within sixty days of the entry of this Opinion and Order.  

G.	Extension of Implementation Date

1. 	Background

In an Opinion and Order at this docket entered on October 12, 2012 (October 2012 Order), the Commission approved, in part, PECO’s second default service filing.   In the October 2012 Order, the Commission directed PECO to, inter alia, develop a shopping plan that would allow its CAP customers to purchase generation supply from electric generation suppliers by January 1, 2014.  October 2012 Order at 156.   By a Secretarial Letter issued January 3, 2013, at this docket and M-2012-2290911 (PECO’s Universal Service Plan), the Commission extended the implementation date to April 1, 2014.   

In the CAP Shopping Petition, PECO requested that the implementation date be extended to April 15, 2014.  CAP Shopping Petition at 10.  PECO explained that its 2014 information technology (IT) programming schedule, which is linked to all PECO IT applications, includes six previously scheduled IT “pushes” where the Company will aggregate a variety of IT system changes and activate them in a coordinated fashion to ensure sufficient testing and system integration.  PECO M.B. at 37.  PECO submitted that the programming and testing necessary to implement CAP customer shopping will not be activated until the “push” scheduled for early April 2014.  Therefore, PECO requested that the Commission grant the fifteen day extension from April 1, 2014, to April 15, 2014.  Id. 

No party opposed PECO’s proposed fifteen-day delay in the commencement date for CAP customer shopping and, finding it otherwise reasonable,  the Commission granted the extension.  January 2014 Order at 45-46 and 50.

In the October 2012 Order, the Commission directed OCMO to work with PECO to ensure that, to the extent possible, PECO’s Standard Offer Program is available to CAP customers.  October 2012 Order at 132.  Because we rejected PECO’s proposal to have CAP shopping prices at or below PECO’s PTC in the January 2104 Order, we found that there is no limitation on CAP customers’ participation in PECO’s Standard Offer Program going forward.  Accordingly, we directed PECO to begin allowing interested CAP customers to participate in the Standard Offer Program as of April 15, 2014.  January 2014 Order at 28.

2. 	Positions of the Parties

In its instant Petition, PECO requests that the Commission extend the commencement date of CAP customer shopping from April 15, 2014, to June 15, 2014, so that PECO will be able to deliver appropriate education materials to CAP customers and be able to offer the Standard Offer Program as required by the Commission.  PECO Petition at 17. 

PECO explains that the materials to educate low-income customers to participate in the competitive shopping market will require, at a minimum, the following components: (a) individual mailing to each of approximately 140,000 CAP customers in PECO's service territory to explain their new ability to shop for retail electricity; and 
(b) new scripts and associated training for PECO's customer call center representatives to address the questions of CAP customers.  PECO submits that, in light of the April 15, 2014 date for commencement of CAP shopping, individual mailings should be delivered to customers no later than March 15, 2014, so that customers have sufficient time to understand the options and risks of contracting for competitive electric supply and be able to obtain assistance from PECO's call center.  PECO avers that, to be consistent with other customer mailings approved by the Commission and to avoid delays in call center response times, PECO plans to mail the CAP shopping customer educational materials in mailing groups of approximately 30,000 customers per day.  PECO also explains that mailings to CAP customers would therefore need to start on March 10, 2014, in order to reach customers by March 15, 2014.  Id. at 17-18. 

PECO states that the Commission has directed that customer materials be reviewed by OCMO, which usually requires up to two weeks for such reviews.  PECO submits that materials will therefore have to be submitted to the Commission for review no later than March 3, 2014, to provide sufficient time for consideration and additional revisions.  PECO avers that, in order to have sufficient time to confer with stakeholders and prepare customer materials, PECO believes that it will need to convene a collaborative to review and discuss materials no later than the February 25-27, 2014 time period.  PECO opines that the process of developing materials may also be further complicated by the need to address new topics, as several stakeholders have already communicated to PECO that they believe shopping materials for CAP customers must address the wholesale price market increases and potential effects of variable rate charges recently highlighted by the Commission.  Id. at 18-19. 

PECO notes that CAP customer program participation in the Standard Offer Program was not part of PECO’s original CAP Shopping Plan.  PECO avers that its IT organization has analyzed the software requirements to implement this functionality and concluded that programming changes necessary to permit CAP customers to participate in the Standard Offer Program cannot be completed and fully tested by April 15, 2014.  PECO argues that, as a result, this functionality may not be available or working properly on April 15, 2014, and there will be a risk to PECO's customer information system.  Id. at 19. 

PECO states that, given this timeframe for materials distribution, IT programming changes and the need for the Commission to have sufficient time to resolve the issues in this Petition, PECO believes that many stakeholders will not have adequate time to prepare for the collaborative.  PECO submits that, until the Commission rules on its Petition, PECO will not be able to provide stakeholders with definitive answers as to how several of the key features of its CAP Shopping Plan will be implemented.  Therefore, PECO requests a short extension of the time for compliance with the Order from April 15, 2014, to the first possible date after testing consistent with PECO's established schedule for updating its software systems.  PECO avers that, assuming the Commission is able to address this Petition on or about March 24, 2014, PECO expects that it would be able to complete both the educational efforts and the IT upgrades to permit CAP discounts to be applied on behalf of CAP customers who choose to participate in the Standard Offer Program by June 15, 2014.  Id. at 19-20.

Direct Energy states that it does not oppose PECO’s request for an extension to June 15, 2014, but does not support an extension beyond that date.  Direct Energy Answer at 16. 

3.	Disposition 

As noted supra, the history of this proceeding shows that PECO first became aware of the Commission directive to allow its CAP customers to participate in retail electricity choice in the October 2012 Order, when the Commission disposed of PECO’s second default service filing.  Further, the Commission has already granted PECO two extension requests, delaying the implementation from January 1, 2014, to April 1, 2014, and from April 1, 2014, to April 15, 2014.  Consequently, PECO will have had over eighteen months’ notice that it was going to educate its CAP customers on shopping.  Therefore, while we will permit PECO to delay offering its Standard Offer Program until June 15, 2014, to allow it to implement needed IT changes, we will not grant PECO’s request to further delay commencement of the entirety of its CAP shopping program.   

IV.	Conclusion

For the reasons set forth in this Opinion and Order, we shall grant, in part, and deny, in part, the Petitions for Reconsideration and/or Clarification to the January 2014 Order.  Accordingly, by this Opinion and Order, we shall modify the January 2014 Order to: (1) permit PECO to retain its current procedure of filing proposed changes to its Generation Supply Adjustment forty-five days in advance of the proposed effective date; (2) permit interested stakeholders to work with OCMO in developing the data collection, content, format, timing and public release of the semi-annual reports on the net impacts of CAP customer shopping; and (3) extend the deadline to enable CAP customers to participate in PECO’s Standard Offer Program until no later than June 15, 2014.  The Petitions for Reconsideration and/or Clarification are denied in all other respects; THEREFORE,

IT IS ORDERED:       
 
1. That the Petition for Reconsideration and Clarification filed by PECO Energy Company on February 10, 2014, is granted, in part, and denied in part, consistent with the Opinion and Order. 

2. That the Petition for Reconsideration and Clarification filed by the Office of Consumer Advocate on February 10, 2014, is granted, in part, and denied in part, consistent with the Opinion and Order. 

3. That the Joint Petition for Reconsideration and/or Clarification filed by the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, and the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania on February 10, 2014, is granted, in part, and denied in part, consistent with the Opinion and Order. 

4. That the Opinion and Order entered on January 24, 2014, at this docket number, is amended, consistent with this Opinion Order, to implement the following changes:

(a) That PECO Energy Company shall file a revised tariff supplement retaining its current procedure of filing proposed changes to its Generation Supply Adjustment forty-five days in advance of the proposed effective date. 

(b) That the Commission’s Office of Competitive Market Oversight shall convene a collaborative of interested stakeholders to develop the data collection, content, format, timing and public release of the semi-annual reports on the net impacts of Customer Assistance Program customer shopping.  The Office of Competitive Market Oversight is directed to prepare a recommendation to the Commission within sixty days of the entry of this Opinion and Order.  

(c) That PECO Energy Company shall make its Standard Offer Program available to Customer Assistance Program customers no later than June 15, 2014. 
   
5. That the remainder of the Opinion and Order entered on January 24, 2014, at this docket number remains in full force and effect. 

6. That any directive, requirement, disposition, or the like contained in the body of this Opinion ad Order, which is not the subject of an individual Ordering Paragraph, shall have the full force and effect as if fully contained in this part. 
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  March 6, 2014

ORDER ENTERED: March 12, 2014 
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