BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



David M. Williams					:
							:
	v.						:		C-2013-2345879									:
West Penn Power Company				:



INITIAL DECISION


Before
Jeffrey A. Watson
Administrative Law Judge


		David M. Williams (“Complainant” or “Mr. Williams”) filed a formal complaint (“Complaint”) against West Penn Power Company (“West Penn”, “Company” or “Respondent”) alleging that his air conditioning unit was damaged as a result of electric supplied by West Penn at a voltage level below acceptable levels.  This initial decision dismisses the formal complaint for the failure of Mr. Williams to meet his burden of proof.

HISTORY OF THE PROCEEDING

On January 25, 2013, Mr. Williams filed a formal complaint before the Pennsylvania Public Utility Commission (“Commission”) against West Penn Power Company alleging that his air conditioning unit was damaged as a result of electric supplied by West Penn at a voltage level below acceptable levels.  As relief, Complainant requested that West Penn be ordered to modify their equipment to ensure that the voltage provided by Respondent is within the standard deviation range and to order Respondent to pay for the damage caused to his air conditioning unit.  

		Respondent filed its answer on February 21, 2013.  In its answer, Respondent averred it did not find any specific problems with the circuit providing electricity to the service address and that the cause of Complainant’s equipment failure was unknown.  
  
		On February 26, 2013, an Interim Order Setting Resolution Conference was issued, requiring the parties to participate in a settlement conference.  The parties were unable to resolve this matter through mediation.

  		On October 18, 2013, a hearing notice was issued which scheduled the initial telephonic hearing for Thursday, December 5, 2013 at 10:00 a.m.  On October 24, 2013, the undersigned presiding officer issued a prehearing order, which set forth the procedural requirements for a formal hearing before the Commission. 
 		
On December 5, 2013, the undersigned presiding officer convened the initial telephonic hearing as scheduled.  Complainant appeared pro se and testified on his own behalf.  Respondent was represented by John L. Munsch, Esquire.  Attorney Munsch presented the testimony of four witnesses and offered one exhibit, marked as Respondent Exhibit 1, which was admitted into evidence.  In addition, Respondent was given permission to submit late-filed exhibits within ten days of the hearing and Complainant was permitted to file objections to the late-filed exhibits within ten days of receipt of the proposed exhibits.  On December 10, 2013, Respondent timely submitted one document which the undersigned received on December 11, 2013.  Respondent’s late-filed exhibit included a one-page letter dated December 10, 2013 and a three-page document entitled “West Penn Power Company Tariff” which was marked as Respondent Exhibit 2.  Respondent’s correspondence dated December 10, 2013 indicated that a copy of the proposed exhibit was provided to Complainant.  No objection was filed by Complainant and Respondent Exhibit 2 was admitted into evidence by interim order dated January 13, 2014.  

The transcript of the hearing contains 68 pages and was received by the undersigned presiding officer on December 19, 2013.

On February 28, 2014, the undersigned presiding officer closed the hearing record by Interim Order.

FINDINGS OF FACT

1.	Complainant, David M. Williams resides at 51 Ryburn Road, Washington, Pennsylvania (“Service Address” or “Service Location”).  (Tr. 9). 

2.	Respondent West Penn Power is the electric distribution company and supplier for the service address.  (Tr. 9-10; Formal Complaint Paragraph 2).

3.	In July of 2012, Complainant sustained damage to his whole house air conditioning unit located at the service address.  During this time period, Complainant measured his electric voltage to the service address at 104 volts.  (Tr. 10, 12).

4.	Complainant typically checks his voltage when he notices that things in his home are not operating properly.  (Tr. 10).  

5.	Complainant frequently monitored his electric voltage at the service address by plugging a test meter into a wall outlet.  Complainant used a twenty year old testing device and another device that is approximately two years old.  (Tr. 11, 15, 19-20).

6.	Voltage testing is properly performed at the meter socket and not a wall outlet.  (Tr. 54-55).  

7.	The measuring devices used by Complainant were not calibrated.  (Tr. 11).

8.	Complainant has no training in electrical facilities or electricity.  (Tr. 16).

		9.	The standard acceptable voltage at the service address would be 120 volts with an acceptable deviation of 5% or 114 to 126 volts.  (Tr. 22-23, 45).
		10.	In response to complaints made by Mr. Williams on July 10, 2012, Respondent measured the voltage at the service address and obtained a reading of 114.9 and 115.2, which was within acceptable limits.  (Tr. 24).

		11.	In July of 2012, Respondent caused the circuit that provides electricity to the service address to be inspected to determine why the voltage may be dropping at the service location.  No abnormal findings were discovered as a result of the investigation.  (Tr. 25).

		12.	On August 10, 2012, Mr. Williams complained of continued low voltage and a serviceman was dispatched by Respondent, an adjustment was made to the voltage regulator at the substation that feeds the service address, and the output voltage was increased from 122 to 125 volts.  (Tr. 25-26).

		13.	A follow-up investigation was made by Respondent on August 30, 2012 and Respondent measured 117 volts at the service address.  (Tr. 27).   

		14.	In late October of 2012, Mr. Williams complained of continued low voltage and Respondent installed a recording volt meter at the service address.  (Tr. 27).

		15.	The voltage was recorded by Respondent for the next week, which indicated Complainant was experiencing short durations of voltage below 114, with the lowest voltage being recorded at 112 volts for approximately ten minutes.  (Tr. 28).

		16.	In March of 2013, Respondent installed a voltage regulator on the line feeding the service address, at a cost of approximately $50,000 to $60,000.  (Tr. 28-29). 

		17.	Following the installation of the voltage regulator, another recording voltage meter was installed at the service address on March 28, 2013 which provided voltage readings of 115 to 124.  (Tr. 30-31).

		18.	In approximately July of 2013, Respondent paid Mr. Williams and his insurance carrier for the damages sustained to the air conditioning unit.  (Tr. 18).

		19.	Since the installation of the voltage regulator, Respondent has not been made aware of any complaints at the service address.  (Tr. 40-41).

20.	Respondent performed a voltage check on November 30, 2013 and obtained a reading of 126 volts, which was within acceptable limits.  (Tr. 40-41).

21.	Complainant installed a system to monitor voltage and amperage at the service address, on a wall near the meter entry, which indicated a voltage reading of 117 volts on December 5, 2013, which was within acceptable limits.  (Tr. 20, 45).  

DISCUSSION

		Section 1501[footnoteRef:1] of the Public Utility Code (Code), requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public.  As defined, in pertinent part, in Section 102 of the Code, 66 Pa.C.S. § 102, provides:  [1:  	66 Pa.C.S. § 1501.] 


“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties under this part to their patrons, employees, other public utilities, and the public….  

	Absent proof by a preponderance of the evidence that Respondent violated the provisions of 66 Pa.C.S. § 1501, the Commission has no authority to require any action by Respondent.  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa.Cmwlth. 1984).

	In determining whether Respondent has violated the provisions of 66 Pa.C.S. § 1501, it must be understood that what is required is adequate, efficient, safe, and reasonable service and facilities, not “perfect service.”  Manuel A. Biason v. Metropolitan Edison Company, PUC Docket No. C-00004450 (Opinion and Order entered December 19, 2001).  Likewise, service must only be reasonably continuous and without unreasonable interruptions or delay.  The Code does not mandate perfect service nor must a public utility provide the best possible service.  Most certainly, a public utility is not a guarantor of either perfect service or the best possible service.  In re Metropolitan Edison Company, 80 Pa. PUC 662 (November 19, 1993). 

As the party seeking affirmative relief from the Commission, Mr. Williams bears the burden of proof.  66 Pa.C.S. § 332(a).  To satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company, 72 Pa. PUC 196 (February 8, 1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (October 6, 1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218, 578 A.2d 600 (Pa.Cmwlth. 1990).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (Pa.Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (Pa. 1980). 
   
	Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  In re: Fink’s Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-889 (1941); Rogers v. United States, 66 F. Supp. 663, 667, relying, in relevant part, on Roseberry v. Home Life Insurance Company, 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).

Mr. Williams did not meet his burden of proof in this matter.  In his formal complaint, Mr. Williams alleged the existence of reliability and quality problems with his electric utility service.  Mr. Williams claims his initial problems occurred on July 7, 2012, when he measured his electric voltage at 104 volts and that in July of 2012, his whole house air conditioning unit at the service address was damaged.  

Mr. Williams failed to provide any credible evidence with regard to the cause of the damage to his air conditioning unit or that the voltage to the service address deviated from acceptable limits.  Mr. Williams provided only his opinion that the voltage provided by Respondent was low, based upon his use of voltage meters which were not shown to be reliable.  Complainant monitored his electric voltage by plugging a test meter into a wall outlet.  Complainant used a twenty year old testing device and another device that was approximately two years old, neither of which were calibrated.  Further, Complainant has no training in electrical facilities or electricity.  Respondent’s expert witness, Thomas Cochenour, an electrical engineer for approximately 27 years, testified that the voltage testing is to be performed at the meter socket.  (Tr. 54-55).  Accordingly, no weight was given to the test results obtained by Complainant.  In addition, no evidence was presented to establish that the damage to Mr. Williams’ property was caused by any act or failure to act by Respondent.  Under the circumstances, the evidence presented by Mr. Williams was not sufficient to support a finding that Respondent provided inadequate, inefficient, unsafe, or unreasonable service and facilities.  Mr. Williams failed to establish a prima facie case in this matter.

Respondent provided evidence that Complainant experienced short durations of voltage below 114, with the lowest voltage being recorded at 112 volts for approximately ten minutes in October of 2012.  In response, Respondent installed a voltage regulator at a cost of $50,000 to $60,000 and was never made aware of any further complaints by Mr. Williams.

[bookmark: _GoBack]Complainant presented no authority to suggest the low voltage situation, believed to exist by Complainant, in and of itself, constitutes inadequate, inefficient, unsafe, or unreasonable service.  In Elkin v. Bell Telephone Company, 372 A.2d 1203 (Pa.Super. 1977), the Pennsylvania Superior Court defined “reasonable and adequate” service and explained:
. . . “Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons . . . and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission . . . .  We discussed the nature of this statutory standard, and the P.U.C.’s duties with respect thereto, in Colonial Products Company v. P.U.C., 188 Pa.Super. 163 (1958), wherein we stated:

By its very nature, the statutory standard is not capable of definition with mathematical precision.  The duty is upon the commission . . . . to determine on the basis of the facts and circumstances indicated by the substantial evidence whether the service provided is reasonable and adequate for the public.  Id.  188 Pa.Super. at 169-70.


In Elkin, the Court emphasized the duty is upon the Commission to determine, on the basis of the facts and circumstances indicated by the substantial evidence, whether the service provided was reasonable and adequate.  Therefore, a case by case analysis must be made with regard to the cause of the problems allegedly caused by Respondent and the length of time required by the Company to correct the problems.

In contrast to the evidence provided by Complainant, Respondent presented testimony and exhibits regarding its facilities that provide electric service to the service address, and its responses to Mr. Williams’ complaints.  Respondent provided evidence that the standard acceptable voltage at the service address would be 120 volts with an acceptable deviation of 5% or 114 to 126 volts.

Mr. Williams complained of low voltage incidents, however he could not verify the voltage readings with any credible evidence nor could he establish the cause of the damage to his air conditioning unit.  In addition, there is no evidence in the record to suggest that Respondent failed to timely address the concerns raised by Complainant or to rectify the problem.  To the contrary, in response to complaints made by Mr. Williams, Respondent measured the voltage at the service address at 114.9 and 115.2 on July 10, 2012, which was within acceptable limits.  In July of 2012, Respondent also caused the circuit that provides electricity to the service address to be inspected to determine why the voltage may be dropping at the service location, however nothing abnormal was discovered.  Furthermore, in August of 2012, after Mr. Williams complained of continued low voltage, a serviceman was dispatched by Respondent, an adjustment was made to the voltage regulator at the substation that feeds the service address, and the output voltage was increased from 122 to 125 volts.  A follow-up investigation was made by Respondent on August 30, 2012 and Respondent measured 117 volts at the service address.  (Tr. 27).   

		Subsequently, in late October of 2012, Mr. Williams complained of continued low voltage and Respondent installed a recording volt meter at the service address.  The voltage was recorded by Respondent for the next week, and the recordings indicated Complainant was experiencing short durations of voltage below 114, with the lowest voltage being recorded at 112 volts for approximately ten minutes.  (Tr. 28).  In an effort to address Mr. Williams’ concerns, in March of 2013, Respondent installed a voltage regulator on the line feeding the service address, at a cost of approximately $50,000 to $60,000.  Following the installation of the voltage regulator, another recording volt meter was installed at the service address on March 28, 2013 which provided voltage readings of 115 to 124.  Since the installation of the voltage regulator, Respondent has not been made aware of any complaints at the service address.  Respondent further performed a voltage check on November 30, 2013, which indicated a reading of 126 volts, which was within acceptable limits.  Furthermore, Respondent paid for the damage sustained to Complainant’s property.  

		Mr. Williams has not established that Respondent failed to provide him with adequate, safe, efficient and reasonable utility service in violation of 66 Pa.C.S. § 1501.  Mr. Williams failed to establish a prima facie case, under the circumstances.  In addition, the evidence indicates that Respondent timely and appropriately responded to Mr. Williams’ complaints and remedied the issues raised by Complainant.  Accordingly, the formal complaint must be dismissed.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.	Complainant failed to meet his burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa.C.S. § 332(a).	
	

ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the formal complaint of David M. Williams v. West Penn Power Company at Docket No. C-2013-2345879 is dismissed for failure to meet the burden of proof.	

2. That the docket for this proceeding be marked closed.
 

Date:  March 4, 2014								/s/			
								Jeffrey A. Watson
			Administrative Law Judge 
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