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This initial decision dismisses the Complaint of Enos Curl, with prejudice, for failure to appear and prosecute the complaint and requires in-person hearings for any future formal complaints filed against PECO Energy Company regarding PECO service in the name of Enos Curl at 2 Maise Drive, Linwood, PA 19061. 
HISTORY OF THE PROCEEDING


On September 16, 2013, a formal Complaint (“Complaint”) in the name of Enos Curl (Mr. Curl or Complainant) was filed with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“Respondent” or “PECO”).  Boxes checked on the Formal Complaint form indicated that the utility was threatening to shut off the service or it was already shut off and that a payment arrangement was requested.  Among other statements, “I do not want [a] hearing. I want a payment arrangement,” was written on the Complaint form.  (Complaint at 2). 

PECO filed an Answer on or about October 1, 2013.  The Answer denied all material allegations and also averred that Complainant’s balance was $14,249.30, of which $3,679.65 is CAP arrears.
  Although 52 Pa.Code § 5.201 allows waiver of a hearing, in response to the statement written on the Complaint, PECO did not waive the hearing and specifically requested an in-person hearing in this case.  (Answer at 2). 


This matter was scheduled for an initial in-person hearing at call-of-the-docket on Tuesday, January 7, 2014 at 9:00 a.m.  On October 17, 2013, a Hearing Notice – which stated the date, time and location – was mailed to the parties.  A Prehearing Order was mailed to all parties on October 21, 2013.  This Notice again informed all parties of the date, location and time of the scheduled initial hearing and advised Complainant to appear at least 15 minutes prior to the hearing time. The Prehearing Order further advised the parties, inter alia, that: 

THE COMPLAINT WILL BE DISMISSED IF THE CUSTOMER FAILS TO PARTICIPATE IN THE HEARING AND PRESENT EVIDENCE IN SUPPORT OF THE COMPLAINT.

Prehearing Order, p. 4.


The initial in-person hearing convened at 9:00 on January 7, 2014, as scheduled. Other matters scheduled that day for call-of-the-docket were addressed.  Following this, Complainant’s case was called for presentation.  PECO was represented by Attorney Shawane Lee.  Complainant was not present.  A five minute break was taken to allow Complainant additional time to arrive. 


At approximately 9:48 a.m. the matter was again called for hearing.  Complainant was not present.  Counsel for PECO moved that the matter be dismissed for failure to prosecute.  Contending that this was the fourth time that Complainant had failed to appear for scheduled hearings, counsel for PECO also requested that Complainant be precluded from filing any additional formal complaints with the Commission.  The matter was taken under advisement and the hearing was adjourned at 9:50 a.m.


The record was closed on February 11, 2014.
FINDINGS OF FACT
1. The Complaint concerns utility service at 2 Maise Drive, Linwood, PA 19061.
2. The Complaint contains a statement “I do not want a hearing, I want a payment arrangement.”
3. Subsequent to the filing, a Hearing Notice (Notice) and Prehearing Order (Order) were mailed to Complainant through the United States Postal Service, each informing the Complainant that a hearing would be held on January 7, 2014 at 9:00 a.m. in a hearing room on the 4th floor of 801 Market Street, Philadelphia, Pennsylvania.
4. Both the Notice and the Order provided telephone numbers to contact Commission personnel if a problem arose or a change in the hearing date was required.



5.
Neither the Notice nor the Order was returned as undeliverable.



6.
Complainant received notice of the date, time and location of the scheduled hearing.



7.
Complainant was not present for the scheduled hearing.
8.
Complainant was aware of the hearing date, time and location and did not plan to attend.

9.
Complainant did not contact the Commission after receiving the hearing notice. 



10.
No representative appeared on behalf of Complainant at the scheduled hearing.


11.
Complainant did not file a petition to withdraw the Complaint and did not request a continuance of the hearing.
DISCUSSION
FAILURE TO PROSECUTE


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm'n, 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.  



Complainant was notified of the date, time and location of the hearing.  The Notice and Order were sent to the address provided to the Commission by Complainant and neither was returned as undeliverable by the United States Postal Service.  One may therefore presume that both pieces of mail, sent in the ordinary course of business, were received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); and Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).    


Complainant did not request a continuance.  Neither Complainant nor a representative appeared for the scheduled initial in-person hearing.  Although the Complaint stated that the Complainant did not want a hearing, the Complainant did not contest or otherwise respond to the setting of a hearing date.  Complainant has not contacted the Commission since the scheduled hearing date.  Complainant had ample opportunity to appear and be heard in this proceeding and chose not to do so.  Therefore, the due process rights of Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa.Code § 5.245(a).


As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  By failing to appear and present any evidence to support the complaint, Complainant has not met his burden.  He has waived the opportunity to participate in the hearing and this case is therefore dismissed with prejudice.  52 Pa.Code § 5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.
FUTURE COMPLAINTS



PECO has asked that the Complainant be precluded from filing formal Complaints because on at least four occasions he did not appear for hearings or make himself available to participate in scheduled telephone hearings.  Preclusion of a party from filing further informal or formal complaints is appropriate when the party has been an abuser of the system.  Seidenstricker v. Metropolitan Edison Co., Docket No. F-2008-2019388, Commission Final Order entered July 28, 2009.  See also, Thomas v. The Peoples Natural Gas Co., Docket No. C‑2009-2102194, Commission Opinion and Order entered June 17, 2010; Argento’s Pizza v. Philadelphia Gas Works, Docket Nos. C-2009-2138055 and C-2010-2167822, Commission Final Order entered October 1, 2010.  Given the record, there is no clear case of abuse by Enos Curl and therefore no order precluding Mr. Curl from filing Complaints will be issued at this time.  However, an order is issued requiring in-person hearings for any future Complaints regarding PECO service in the name of Enos Curl at 2 Maise Drive, Linwood, PA 19061. 



The record reflects two previous complaints about PECO service at 2 Maise Drive, Linwood, PA 19061.  On October 18, 2011, a formal complaint seeking a payment arrangement with PECO was filed in Mr. Curl’s name, Docket Number C-2011-2270181.  A hearing was originally set for March 13, 2012 before Administrative Law Judge Marlane Chestnut.  After ALJ Chestnut was contacted and informed that it was too hard for Mr. Curl to travel, the matter was reset for April 5, 2012 as a telephonic hearing  Mr. Curl and his wife initially participated by telephone.  Later in the proceedings, Mrs. Curl stated that her husband could not understand the proceedings and she attempted to represent him.  At some point, Mrs. Curl abandoned the telephonic hearing.  After efforts to re-establish contact with the Complainant or his wife on the day of the hearing and to reach them several days later were to no avail, ALJ Chestnut dismissed the matter for failure to prosecute.  


On April 30, 2012, Brittany Vohrer, step-granddaughter of Mr. Curl, filed a Complainant, Docket Number C-2012-2303471.  As clearly summarized, “Ms. Vohrer represented that she, her 16 yr. old brother and her grandmother, Carol Vohrer, live at 2 Maise Drive, Linwood, Pennsylvania and need electric service because her grandmother is very ill.  The Complainant also stated that the electric service was in her step-grandfather’s name but he no longer lived at the service address.  Complainant requested that the electric service be put in her name, which PECO had refused, and that a payment agreement be established when the electric account is initiated.  Complainant did not want to be responsible for any amount that accrued for electric service while the service was in her step-grandfather’s name.”  Brittany Vohrer v. PECO, 2012 Pa. PUC LEXIS 1724 (Pa. PUC 2012) at 1.

The hearing was scheduled for July 16, 2012 before Administrative Law Judge Angela Jones.  Complainant requested a telephonic hearing.  When ALJ Jones attempted to contact her at the telephone number that she had given to the Commission, there was no answer.  ALJ Jones rescheduled the matter for a telephonic hearing on September 14, 2012.  This Complaint was ultimately dismissed for failure to prosecute after Complainant Brittany Vohrer failed to participate in the telephonic hearing and could not be reached at the telephone number that she provided to the Commission.  

Then there is the instant matter.  The Complaint is purportedly from Enos Curl and bears his name.  The service address and residence stated in the Complaint is 2 Maise Drive, Linwood, PA 19061, the same as in the other two Complaints.  There was no request made for a telephonic hearing and Mr. Curl did not appear for the hearing. 

There were four hearing dates - two continuances, and two no-shows that resulted in dismissal for failure to prosecute. The present case is a third no-show. There is no clear abuse of the system by Mr. Curl, however.” Previous complaints were filed by other persons and seek different relief.  The first matter, Docket Number C-2011-2270181, was apparently filed by Complainant’s wife and sought a payment arrangement.  The second filing, Docket Number C‑2012-2303471, was filed by Complainant’s step-granddaughter and sought transfer of the account to her name with no responsibility for previously accrued charges.  The instant matter is represented as filed by Mr. Curl and seeks a payment arrangement.  It is not clear from the record, however, that Mr. Curl was aware of any of the filings or their implications, particularly given the earlier representation by Mrs. Curl that he did not understand the proceedings and Ms. Vohrer’s contention that Mr. Curl no longer lived at the service address.  Also, the record does not assure that Mr. Curl himself filed or is aware of the instant matter or made the statement “I do not want [a] hearing. I want a payment arrangement.”  Therefore, precluding Mr. Curl from filing formal complaints in the future is not appropriate at this time.


The first two matters were dismissed when there were problems with maintaining or initiating telephonic hearings.  Therefore, any future complaints regarding PECO service of Enos Curl at 2 Maise Drive, Linwood, PA 19061 require an in person hearing.  Should a Complainant regarding PECO service in the name of Enos Curl at 2 Maise Drive, Linwood, PA 19061 fail to appear for another in-person hearing, it would advance a finding of abuse of the system and set the stage for an order precluding the filing of Complaints regarding PECO service in the name of Enos Curl at that address. 
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. Notice mailed to a party’s last known address and not returned by the post office is presumed received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
3. The due process rights of Complainant were fully protected in this proceeding.
4. By failing to appear and proffer any evidence to support this complaint, Complainant has failed to meet the burden of proving entitlement to relief from the Commission.  66 Pa.C.S. § 332(a).
5. At this time, the record does not support a basis upon which to preclude Complainant from filing future Complaints regarding PECO service.  Seidenstricker v. Metropolitan Edison Co., Docket No. F-2008-2019388, Commission Final Order entered July 28, 2009.
ORDER
THEREFORE

IT IS ORDERED:
1. That the motion of PECO Energy Company to dismiss the complaint of Enos Curl, Docket No. C-2013-2383840, made at the initial in-person hearing is granted.
2. That the complaint filed by Enos Curl against PECO Energy Company at Docket No. C-2013-2383840 is dismissed with prejudice for failure to prosecute.
3.   That hearings for any future complaints against PECO regarding service in the name of Enos Curl at 2 Maise Drive, Linwood, PA 19061 are to be held in person. 
4. That the Docket in this proceeding, Docket No. C-2013-2383840, be marked closed.
Date:
     February 24, 2014  



/s/












Darlene Heep








Administrative Law Judge

� 	The CAP Rate program provides a discounted residential tariff rate for low-income customers.


� 	Whether Mr. Curl himself filed the Complaint is uncertain. See discussion at 6 infra. However, whoever filed the Complaint had no intention to appear in person.
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