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							:
	v.						:		F-2013-2378618
							:
PECO Energy Company				:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


This Initial Decision denies the formal complaint filed by Margaretta Green (“Complainant”) against PECO Energy Company (“PECO” or “Respondent”) at Docket No.     F-2013-2378618.  Complainant failed to prove PECO violated the Pennsylvania Public Utility Code (“the Code”), 66 Pa.C.S. § 101 et seq., the Commission’s regulations or any Commission order.  Complainant failed to prove she is owed a refund from PECO.  


HISTORY OF THE PROCEEDING


		On July 31, 2013, Ms. Green filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) requesting that she be reimbursed by PECO the amount she paid for electric utility service prior to the discovery of a “foreign load” at her residential dwelling.  PECO answered the complaint on August 16, 2013.  PECO acknowledged that a foreign load was discovered at 1907 East Venango Street, Philadelphia, Pennsylvania on May 8, 2013.  After discovery of the foreign load, PECO avers that it discontinued service in Ms. Green’s name and transferred the entire account balance to an account in Ms. Green’s landlord’s name.  PECO requests that the complaint be dismissed.

		A Telephonic Hearing Notice was issued on September 23, 2013.  A standard Prehearing Order was issued on September 26, 2013.  A telephonic hearing was held on November 26, 2013.  Complainant appeared pro se.  Shawane L. Lee, Esquire, represented PECO, which offered seven exhibits for the record.  The hearing generated 41 pages of notes of testimony.  No briefs were filed.  The record closed on December 12, 2013.  

FINDINGS OF FACT

1. Complainant, Margaretta Green, resides in Apartment 2, on the second floor of a residential dwelling located at 1907 East Venango Street, Philadelphia, Pennsylvania (Tr. 10).  

2. Complainant currently receives electric utility service provided by PECO at her residence (Tr. 11).  

3. On April 29, 2013, Ms. Green first contacted PECO to complain that she suspected there was a foreign load on her account for residential electric service.  She did not contact PECO about this matter prior to that date (Tr. 22-23; Exhibit 7).  

4. The parties agree that foreign wiring was discovered at 1907 East Venango Street, Philadelphia, Pennsylvania by PECO on May 8, 2013.  Ms. Green was a PECO ratepayer prior to the discovery of the foreign wiring (Tr. 8).  

5. After discovery of the foreign wiring at 1907 East Venango Street, Philadelphia, Pennsylvania, PECO placed the account for service provided to Ms. Green in the name of Ms. Green’s landlord, Troy K. Grant, III, and transferred the account balance to the newly created account (Tr. 8, 18-19, 26; Exhibits 1-6).   

6. The account for electric service provided to Ms. Green continues to remain in her landlord’s name because the foreign wiring has not been corrected (Tr. 26).  


7.	Ms. Green enrolled in PECO’s customer assistance program (“CAP”) in
September 2011.  She participated in the CAP program until May 2013 (Tr. 16-17; Exhibit 1).  

		8.	On April 30, 2013, PECO received a payment from Ms. Green in the amount of $163.67 (Tr. 17-18; Exhibit 1).  

DISCUSSION

		Section 701 of the Public Utility Code, 66 Pa.C.S. § 701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  Here, Complainant requests reimbursement from PECO for the amount she paid for electric utility service prior to the discovery of a “foreign load” at her residential dwelling.  As the party seeking affirmative relief from this Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982).

		Furthermore, one must exercise care to ensure substantial evidence in the record supports the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa.C.S. § 704; and Yellow Cab Company v. Pa. Pub. Util. Comm’n, 524 A.2d 1069 (Pa.Cmwlth. 1987).  “Substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  Philadelphia Gas Works v. Pa. Pub. Util. Comm’n, 898 A.2d 671 (Pa.Cmwlth. 2006).  The pertinent inquiry is whether substantial evidence exists to support the Commission’s findings.  Elliot Co. v. Workers’ Comp. Appeal Bd. (Shipley), 785 A.2d 480 (Pa.Cmwlth. 2002).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).  In addition, a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		Section 1529.1(b) of the Public Utility Code, 66 Pa.C.S. § 1529.1(b),  provides in pertinent part that, “if the mobile home or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.”  (Emphasis added.)  See also, Del Vecchio v. PPL Electric Utilities Corp., Docket No. Z-01464793 (Order entered September 13, 2005); Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547 (Order entered August 15, 2007).  In Del Vecchio, the Commission found the utility violated 66 Pa.C.S. § 1529.1, because it failed to transfer complainant’s electric account to the landlord when it found foreign load on complainant’s meter.

		A plain reading of 66 Pa.C.S. § 1529.1 holds a property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s utility service.  Santos v. Metropolitan Edison, Docket No. C-00967757 (Order entered August 7, 1997).  Upon finding foreign load, the utility must list the account, including any arrearage, in the name of the landlord.  The landlord bears the responsibility of paying the utility bills until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  However, the arrearage, if any, remains with the landlord.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, (Order entered May 21, 2010).  There is no de minimus exception; any dispute between the landlord and tenant regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and is outside this Commission’s jurisdiction.  Id.  

Complainant, here, is not entitled to a reimbursement of any funds she paid to PECO for electric utility service prior to discovery of the foreign wiring on May 8, 2013.  PECO was not contacted by Complainant concerning the possibility of foreign wiring at the service address until April 29, 2013.  PECO promptly investigated the matter, determined there was a foreign load and transferred the account for service, including the balance and arrearages, into a newly created account for Complainant’s landlord.  The account for service remains in the landlord’s name.  

Complainant has failed to satisfy the burden of proof in this proceeding.  See 66 Pa.C.S. § 332.  She has failed to prove that PECO violated Section 1529.1 or any other section of the Public Utility Code, 66 Pa.C.S. § 101 et seq.  Additionally, she has failed to prove PECO violated any Commission regulations or orders.  Accordingly, the complaint is denied in the order paragraphs to follow.     

Complainant may be entitled to recoupment of some or all of the funds she paid to PECO for electric service from the owner of the residential dwelling in which she resides, but that is a matter for the Courts of Common Pleas and is outside the jurisdiction of this Commission.   

In Ace Check Cashing Inc., Docket No. C-2008-2056428, (Order entered May 21, 2010), the Commission discussed a landlord’s responsibility for arrearages which accrued on a tenant’s account prior to the discovery of a foreign load.  The Commission reasoned it was appropriate to hold a landlord responsible for all arrearages on a tenant’s account, even potentially large amounts, after the discovery of a foreign load because incentive is needed to prompt correction of the foreign load problem.  In Ace Check Cashing Inc., the Commission stated as follows:
The key determination in Afshari is that, when foreign load is found, per operation of Subsection (c), the landlord shall be responsible only for the portion of the tenant’s arrearage that is related to foreign load.  However, Commission precedent, such as Elizabeth Santos v. Met Ed, Docket No. C-00967757 (Order entered August 7, 1997), holds that Subsection (c) operates to place both current bills and all arrearages in the landlord’s name if the landlord failed to provide the notice required by Subsection (a).  In interpreting Subsection (c), the decision in Afshari sought to avoid an unreasonably harsh result for the landlord in that it does not require the owner to be responsible for the tenant’s potentially large arrearages, especially where the foreign load is de minimus.  However, the approach in Afshari lessens the incentive for the landlord to correct the foreign load situation that is due to a wiring, plumbing or piping problem for which the landlord is responsible.  While the language in Subsection (c) can be viewed as ambiguous enough to allow some latitude for Commission interpretation, a determination that the landlord’s financial responsibility for arrearages is strictly limited to the foreign load portion of the arrearage is problematic.  This is because the statutory remedy for failure to provide notice provided in Subsection (c) refers back to Subsection (b) which clearly mandates that the landlord “shall thereafter be responsible for the payment for the utility services rendered [to the rental property].”

		While Ms. Green’s complaint is denied, this case presents a novel issue for future consideration by the Commission.  Ms. Green became enrolled in PECO’s customer assistance program in September 2011.  CAP payments were made to Ms. Green’s account while a foreign wiring situation existed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. § 701.

2. A property owner is financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s utility service, including all arrearages.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, (Order entered May 21, 2010); 66 Pa.C.S. § 1529.1.

3.	Once foreign load is verified on a tenant’s utility service, any dispute
between the landlord and tenant regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and is outside this Commission’s jurisdiction.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, (Order entered May 21, 2010).     

4.	Complainant has failed to meet her burden of proving that she is entitled
to the relief she seeks from this Commission.  66 Pa.C.S. § 332(a).


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Margaretta Green against PECO Energy Company at Docket No. F-2013-2378618 is hereby denied.

2.	That the Docket in this proceeding, Docket No. F-2013-2378618, be marked closed.



Date:  February 28, 2014							/s/			
								Mark A. Hoyer
								Administrative Law Judge
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