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INTRODUCTION

This proceeding involves the alleged unauthorized usage of gas service by the Complainant.  The Complainant denies unauthorized usage and provides evidence of alternative methods of heating his residence during the heating season.  There is no dispute that when the Complainant used gas service over the period at issue, he used it for residential heating.  This matter is decided on the evidence provided and the credibility of the witnesses presented finding that the formal Complaint (“Complaint”) is sustained in part and denied in part.

HISTORY OF THE PROCEEDING

On July 9, 2012, Alexander Smith (“Complainant”) filed a formal Complaint against Philadelphia Gas Works (“PGW” or “Respondent” or “Company”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant disputed unauthorized use of gas at 3348 E. Street, Philadelphia, Pennsylvania (“service address”) alleged by PGW.  Complainant also claimed there were incorrect billing charges on his bill and that PGW had wrongly reported that a gas water heater and range were on Complainant’s fuel line. 
On August 14, 2012, Respondent filed and served an Answer to the Complaint.  Respondent denied that incorrect charges for gas service at the service address were billed to the Complainant.  On November 15, 2011, a PGW technician found a hot water heater, 65,000 BTU gas range and 100,000 BTU house heater attached to the gas fuel line along with a tampered meter bypass.  PGW removed the meter from the service address and tested it on January 27, 2012.  PGW found a tamper count of 23 and red caps missing on the meter.  
PGW admits it billed the Complainant in the amount of $6,443.27 for unauthorized usage of gas at the service address.  The amount of $6,443.27 was for unmetered gas usage from November 15, 2007 through November 15, 2011.  On June 4, 2012, PGW required $6,443.27 plus a reconnection charge of $123.23 plus a security deposit of $380.00 for a total amount of ($6,443.27 + 123.23 + 380.00 = $6,946.50) $6,946.50 to restore gas service.  
On June 8, 2012, Complainant filed an informal complaint with the Bureau of Consumer Services (“BCS”) disputing the alleged unauthorized gas usage.  On June 13, 2012, BCS concluded that the Complainant was responsible for the unauthorized usage of gas at the service address.  BCS found that the Complainant had a credit on his service account in the amount of $504.35; and thus, the amount owed was ($6,443.27 – 504.35 = $5,938.92) for the unmetered gas usage.  The amount owed for restoration of service is ($5,938.92 + 123.23 + 380.00 = $6,442.15) $6,442.15.
  PGW requested that the Commission decide the Complaint against the Complainant and that the Complaint be dismissed with prejudice.

On October 15, 2012, a Hearing Notice was sent scheduling an Initial Hearing on Friday, December 7, 2012, at 10:00 a.m. and noted Administrative Law Judge (“ALJ”) Angela T. Jones as the presiding officer.  

By Prehearing Order dated October 17, 2012, the undersigned ALJ provided, inter alia, procedural rules for the proceeding.  

On November 30, 2012, a Notice of Appearance was filed by Josie B. H. Pickens, Esquire, representing the Complainant, and a request to continue the Initial Hearing.  By Order dated December 4, 2012, the continuance request was granted.

On December 6, 2012, a Hearing Notice rescheduled the Initial Hearing for Wednesday, January 30, 2013.

On January 4, 2013, counsel for the Complainant filed a Motion for Sanctions alleging PGW failed to respond to the Complainant’s interrogatories and request for production of documents.

On January 9, 2013, counsel for PGW filed a timely Answer to the Motion for Sanctions.  PGW admitted that it had not responded to the entire discovery but had responded to 21 out of 31 requests and that appropriate personnel were not always available because of the holiday season to address the interrogatories at issue.  PGW stated the Company intended to completely respond by January 14, 2013.

By facsimile on January 25, 2013, the undersigned ALJ received a letter concerning medical treatment to the Complainant that was projected to occur up to February 5, 2013.  Also on January 25, 2013, counsel for the Complainant requested a continuance of the scheduled Initial Hearing on January 30, 2013, based on the conflict of the Complainant’s scheduled medical treatment.  

By Order dated January 29, 2013, the undersigned ALJ denied the Motion for Sanctions requested by the Complainant since PGW provided further detail by electronic mail on January 25, 2013, that the discovery requests were satisfied.  The undersigned ALJ also granted the Motion for continuance requested by the Complainant.

On February 1, 2013, a Hearing Notice rescheduled the Initial Hearing for Friday, April 26, 2013.

On April 24, 2013, counsel for PGW filed a Motion for continuance.  PGW averred that the Company wanted to investigate further the use of the appliances at the service address and desired to negotiate a settlement of the dispute.  By Order dated April 25, 2013, the Motion for a continuance was granted.

On April 29, 2013, a Hearing Notice rescheduled the Initial Hearing for Tuesday, July 2, 2013.



On July 2, 2013, the Initial Hearing convened as scheduled.  Complainant was present and was represented by Ms. Pickens.  Complainant presented one witness, Mr. Smith, and the following exhibits:

1. Pictures of gas appliances – Smith Exhibit #1;

2. Philadelphia Housing Development Electrical Specifications – Smith Exhibit #2;

3. Complainant Employment letter – Smith Exhibit #3;

4. Complainant Checking from 8/09 to 3/10 – Smith Exhibit #4 (unredacted);
5. Complainant Electric Usage – Smith Exhibit #5;
6. January 31, 2010, Police Report – Smith Exhibit #6;

7. PGW History of prior unauthorized use – Smith Exhibit #7;

8. Meter Inspection/Maintenance at service address – Smith Exhibit #8;

9. Service History of Meter at service address – Smith Exhibit #9;

10.  History/Information regarding unauthorized use at service address – Smith Exhibit #10;

11. PGW photography policy when suspect tampering – Smith Exhibit #11;

12. Documents referencing Complainant reported gas leak on December 15, 2006 – Smith Exhibit #12;

13. Field Investigation Report on November 11, 2011 – Smith Exhibit #13;
14. PGW policy and procedure upon discovery tampered meter – Smith Exhibit #14;

15. PGW documentation on tamper counts – Smith Exhibit #15;

16. Consumption messaged transmitted to PGW when meter removed from service address – Smith Exhibit #16;

17. Tamper counts transmitted to PGW prior to November 15, 2011 – Smith Exhibit #17; and 
18. PGW policy and procedure for investigating unauthorized use of gas service – Smith Exhibit #18.

All of the above exhibits except Smith Exhibit #5 were admitted into the record.  



Respondent was represented by Laureto Farinas, Esquire and presented four witnesses:

1. Anne Marie Cromley;

2. Phillip Farinas;

3. Hector Rivera; and

4. Timothy Sullivan. 

PGW presented the following exhibits:

1. Account statement – PGW Exhibit #1;

2. Account contacts – PGW Exhibit #2 (redacted);

3. Field report regarding gas leak – PGW Exhibit #3;

4. Field report regarding meter as service address – PGW Exhibit #4;

5. Theft report – PGW Exhibit #5;

6. Meter testing – PGW Exhibit #6; and

7. BCS Decision – PGW Exhibit #7.

PGW Exhibits 1 through 7 were admitted without objection.



During the course of the evidentiary hearing counsel for the Complainant requested approval to submit a late-filed Smith Exhibit #5 with more detail.  PGW did not object to the request.  The request was granted.  Because of the need to examine the late-filed exhibit, a further hearing was scheduled.  By Order dated July 3, 2013, the undersigned ALJ directed that the late-filed exhibit be filed with the Secretary of the Commission, the ALJ and opposing counsel no later than close of business (4:30 p.m.) July 15, 2013.
On July 3, 2013, a Hearing Notice scheduled a Further Hearing for Tuesday, October 8, 2013.



Consistent with the July 3, 2013, Order, on July 15, 2013, the late-filed exhibit identified as Smith Exhibit #5 Revised was submitted.  By e-mail on October 7, 2013, the parties informed the ALJ that they agreed there was no need for a further hearing and the late-filed exhibit should be admitted into the record.  By Order dated October 10, 2013, Smith Exhibit #5 Revised was admitted into the record, the Further Hearing scheduled for October 8, 2013, was cancelled, and the briefing schedule for the proceeding was ordered.  



On October 15, 2013, counsel for the Complainant submitted transcript corrections.  On October 16, 2013, counsel for PGW filed answers to the transcript corrections and stated there were no objections to the corrections submitted.  Both parties submitted Main and Reply Briefs pursuant to the October 10, 2013, Order.  The record was closed on December 6, 2013, as stated in the October 10, 2013, Order.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant is a resident of the service address at 3348 E. Street, Philadelphia, PA and was a PGW gas service customer.  Complainant has lived at the service address for approximately 20 years.  Tr. 10.

2. From 2007 to 2011 Complainant did not receive any notices from PGW about any issues or malfunctions concerning his meter; however, Complainant received a few notices about late payments.  Tr. 11.

3. Complainant’s gas service was terminated in November 2011.  Complainant decided to stop receiving gas service from PGW.  Tr. 11.

4. Complainant used an electric hot water heater which was installed by Philadelphia Housing Development Corp. (“PHDC”) when his house was rewired in 1999.  Tr. 12, 16, Smith Exhibit #2.

5. Complainant used a gas stove until 2006 when he reported a gas leak to PGW.  PGW disconnected the stove and inserted a metal plug into the pipe to cap the fuel line for the stove.  Complainant has used a microwave and electric frying pan for cooking since this incident in 2006.  Tr. 12.

6. Complainant uses a kerosene heater as an alternate source of heat.  Tr. 14, Smith Exhibit #1.

7. Complainant’s use of his gas furnace varied over the years.  Complainant used the gas furnace the most in the 90’s while he was a Customer Assistance Program (“CAP”) customer.  Complainant became employed on July 26, 1999 and went off the CAP.  Complainant was laid off from work on August 23, 2005.  After August 2005, Complainant tried to conserve more on his gas heat usage by using an electric radiator in his bedroom and a kerosene heater as alternative sources of heat.  Complainant used the gas furnace sparingly.  Complainant predominantly used the alternative sources of heat.  Tr. 17-20, Smith Exhibit #3.

8. Complainant gained employment between 2006 and 2009.  Complainant conserved usage of gas by spending time at his girlfriend’s house.  Tr. 41-42.

9. Complainant was laid off from another job in August 2009.  Complainant stopped using the gas furnace altogether and exclusively used the kerosene heater and the electric radiator as his sources for heat.  Tr. 18, 42.

10. Complainant made purchases of gas for the kerosene heater from 2007 through 2011.  Tr. 20-22, 30, Smith Exhibit #4.
11. Complainant would use the electric radiator to heat his bedroom and the kerosene heater to heat his living room.  These are the only areas of the house Complainant chose to heat after August 2009.  Tr. 41-42.
12. Complainant had a burglary at the service address on February 1, 2010.  The suspect was apprehended by the police.  The suspect was in the Complainant’s basement and dismantled pipes.  A drain pipe was dismantled.  Tr. 42-43, 75, Smith Exhibit #6.

13. The gas meter was located on the top wall of the basement right next to the basement window.  Tr. 62-63.

14. Complainant heated the service address for the winters of 2011 and 2012 with the same alternate methods of heat, an electric radiator to heat his bedroom and a kerosene heater to heat his living room.  Tr. 45-46.

15. Complainant’s gas appliances are a stove that was disconnected, a hot water heater that Complainant did not use because he used the electric water heater, and a house heater.  Tr. 63-65.

16. Complainant purchased a baseboard heater in 2012.  Complainant used the baseboard heater as an alternate heat source for the service address.  Tr. 74.

17. Anne Marie Cromley is a Senior Customer Review Unit Officer at PGW.  She investigates and resolves informal and formal complaints from the PUC and customers.  Tr. 80.

18. On April 26, 2013, PGW lowered the amount in dispute for the estimated gas because it found that the gas stove was not in use from November 15, 2007, through November 15, 2011.  The amount owed for the account is $5,150.05.  Tr. 87, PGW Exhibit #1.

19. PGW used the billing history from July 5, 2001, to June 3, 2002, to determine the Complainant’s usage pattern over a year.  Complainant had actual readings for billed gas usage during this period.  PGW used this period to calculate the estimate of gas usage from November 15, 2007, through November 15, 2011.  Tr. 89-90, PGW Exhibit #1.

20. Complainant was a CAP customer during the billing period from July 5, 2001, to June 3, 2002.  On August 1, 2002, the CAP ended for the Complainant.  Complainant’s CAP payment per month was $30.00 plus $5 towards his outstanding balance.  Tr. 89-91, 127-28.

21. When the Complainant was a CAP customer, his bill did not reflect his usage.  He was billed an amount that was less than what he would have been billed for his usage.  Tr. 128. 

22. The meter was installed at the service address in June 1997.  On May 21, 2003, PGW attempted to contact the Complainant to replace the automatic meter reading (“AMR”)
 device at the service address because the service address had several estimated readings and not actual readings.  The several estimated readings indicated a dead battery for the electronic reporting transmission (“ERT”) device and that the battery needed to be replaced.  Tr. 95, 107-08, 112, PGW Exhibit #2, Smith Exhibit #9.

23. The expected lifespan of an ERT battery is 15-20 years.  The function of the ERT is to transmit the measured gas usage.  Tr. 113, 142.

24. PGW concluded that the AMR stopped recording on August 2, 2002, and was serviced on June 3, 2003.  The account usage had been underestimated throughout the winter months from 2002-2003.  Complainant was not satisfied with the explanations given by PGW.  PGW put Complainant on new payment agreement to help him pay off the balance.  Tr. 95, PGW Exhibit #2. 

25. On June 5, 2003, PGW went to the service address to replace the AMR.  PGW installed a new ERT at the service address on June 5, 2003.  Tr. 92-93.

26. On July 4, 2003, Complainant had a makeup bill in the amount of $576.33 for a gas service usage in the amount of 426 ccf.  Tr. 92.

27. On November 15, 2011, a PGW field service technician, Michael Rodgers, was at the service address investigating a gas leak.  He entered the service address and found a tampered meter bypassed inlet to outlet.  He removed meter number 1595104 at index 1987 and shut off the gas.  Tr. 96, 98-99, PGW Exhibits #2, #5.

28. The meter that was removed from the service address was tested on January 27, 2012.  The meter tested within 2% of accuracy.  The meter had a manual read of 1987, and an auto read of 1987.84, a tamper count of 24 and a magnetic count of 0.  The red caps on the meter were missing.  Tr. 97, 104, PGW Exhibits #2, #6.

29. PGW found a tampered meter.  The AMR was tampered with and therefore the meter was not functioning properly to give an accurate actual reading.  Because the Company did not have an accurate meter reading for gas usage, PGW used historical usage to obtain an approximate measurement of gas usage to bill the Complainant accurately.  Tr. 100, 105.

30. The period used by PGW for historical usage was July 5, 2001, to June 3, 2002 or 364 days.  The total usage for that period was 1,080 ccfs.  PGW multiplied that usage amount by 4, which resulted in (1,080 ccfs x 4 = 4,320 ccfs) 4,320 ccfs to cover the estimated quantity of gas needed for four years of usage.  For gas usage in the amount of 4,320 ccfs, the corresponding billing amount is $7,916.96.  Tr. 101-02, PGW Exhibit #5.

31. PGW desired to use as the historical year usage a period before June 5, 2003, which is when the battery for the ERT was replaced and a period that did not include estimated readings.  PGW reasoned that any period after June 2003 until the tampered meter was discovered on November 15, 2011, the bills may have been incorrect or inaccurate, since PGW does not know when the tampering started.  PGW does know that the meter had a working and accurate ERT device in June 2003 when the Company replaced the battery.  PGW reasoned that between June 2003 and the discovery of the tampered meter on November 15, 2011, any reading within that period may be inaccurate; and thus, that time period contains corrupt usage data.  PGW selected a historical year of usage where it was confident that the billed usage was accurate.  Tr. 121-25. 

32. Complainant’s usage from 2000 to 2001 was 905 ccfs.  Complainant’s usage from 2002 to 2003 was 1,083 ccfs which included a makeup bill.  Tr. 114-15.  

33. PGW based the amount owed for unauthorized usage from November 15, 2007 to November 15, 2011 at the service address at $7,916.96.  PGW subtracted $1,473.69 for customer charges and billed usage paid by the Complainant for an amount of ($7,916.96 - $1,473.69 = $6,443.27) $6,443.27.  The dollar amount is based on the historical usage at the property from July 5, 2001 through June 3, 2002.  To restore service a restoration fee of $123.23 plus a security deposit of $240.00 is needed for a grand total of ($6,443.27 + $123.23 + $240.00
 = $6,806.50) $6,806.50.  Tr. 97, 125, PGW Exhibits #2, #5.

34. On June 11, 2012, BCS found in its decision #2979679 that the Complainant is responsible for the bill and closed the informal complaint.  Tr. 105-06, PGW Exhibit #7.

35. On April 25, 2013, a PGW field service technician went to the service address and observed that the only gas appliance on the fuel line was a house heater.  There was an old electric water heater and the gas range was disconnected and the fuel line it was on was capped off meaning no gas could flow into the gas range.  Tr. 97-98, PGW Exhibit #2.

36. PGW calculated that the usage over a four year period for the gas range was 385 ccf.  PGW subtracted from 4,320 ccf (estimated usage over four years for service address) the usage for the gas range because it was disconnected, which resulted in (4,320 ccf – 385 ccf = 3935 ccf) 3935 ccf.  Tr. 103, PGW Exhibit #5.

37. Based on the observations on April 25, 2013, regarding appliances at the service address, PGW estimated gas during the November 15, 2007 to November 15, 2011, re-billed the usage excluding the gas range.  PGW stated it re-billed the Complainant, giving him credit for 385 ccf charged gas usage for the gas range.  The re-billed amount was $5,789.40 for November 15, 2007 to November 15, 2011.  To restore gas service the Complainant would need to pay ($5,789.40 + $123.23 + $240.00 = $6,152.63) $6,152.63.  Tr. 98, PGW Exhibit #2.

38. PGW acknowledged at the evidentiary hearing that there were several credits to the Complainant’s service account resulting in an account balance of $5,150.05.  For restoration of service Complainant would need to pay $5,150.05 + 123.23 (restoration fee) + $240.00 (security deposit) for a grand total of ($5,150.05 + $123.23 + $240.00 = $5,513.28) $5,513.28.  Tr. 104, PGW Exhibit #1.

39. Phillip Farinas is a field service technician employed by PGW.  As a field service technician he conducts service turn ons, shut offs, meter changes, repairs of gas heaters and repairs of gas hot water heaters.  Tr.  137.

40. While Phillip Farinas was working at the 600 block of Thayer Street in Philadelphia, investigating a gas leak, a man told him he smelled a strong odor of gas on E Street at the corner of E and Thayer.  Phillip Farinas went to E Street with a sensy machine which detects natural gas.  The sensy machine was placed by the basement window of the service address and its bells and whistles went off indicating it detected gas.  Tr. 139-40.

41. When the Philadelphia Fire Department arrived on the scene, they put a ladder up to the second floor window and opened the door to the service address, granting access to Phillip Farinas.  Phillip Farinas heard a hissing sound upon entry to the service address.  He ran down to the basement and shut the gas off at the meter.  He determined there was a broken fuel line.  When Phillip Farinas shut off the gas he noticed the ERT head on the meter was cocked about a 45 degree angle.  It was noticeable that the ERT was cocked because it was right above the shut off valve.  Phillip Farinas believed that someone would need a screwdriver to cock the ERT at a 45 degree angle.  The meter was installed inlet to outlet.  The gas won’t register if the ERT is cocked at an angle because when the gas moves through the meter the gas will not move the dials to register usage.  Tr. 140-43, 152-53, PGW Exhibit #2.
42. Because Phillip Farinas was assigned to the Thayer Street leak, he could not be assigned to the leak at the service address.  He called the dispatcher after ventilating the adjacent homes where gas was detected.  Dispatch sent out another technician.  Phillip Farinas left after the supervisor, Hector Rivera, and another technician arrived at the service address.  Tr. 145-46.  
43. Phillip Farinas did not provide a theft of service report for PGW at the service address.  Phillip Farinas did not take photos of the ERT and its condition when he discovered it.  It is not Company policy to photograph a meter when there is theft or unauthorized service.  Once Phillip Farinas discovered a gas leak at the service address, PGW’s procedure is that he shut off the gas, take all necessary actions until he determines that the area is safe and then he is obligated to return to his original job.  Tr. 149-50, 166, 193-94.

44. Hector Rivera is employed by PGW as a field service supervisor.  A field service supervisor monitors all service technicians to ensure that they comply with Company policy and procedure in the field and that safety measures for the community that the Company services are upheld.  Tr. 155.

45. On November 15, 2011, there were two PGW field technicians at the service address, Phillip Farinas and Michael Rodgers.  Tr. 156.

46. Michael Rodgers relieved Phillip Farinas from working the discovered gas leak at the service address after Phillip Farinas determined that the area was safe.  Tr. 157.

47. Hector Rivera supervised Michael Rodgers at the service address while Mr. Rodgers performed his duties in investigating and reporting the gas leak at the service address.  Tr. 158-59.

48. Michael Rodgers removed the meter and its connected piping at the service address and capped off the fuel line where the meter was located.  Capping off means he placed a locking device at the head of the fuel line for gas service so that no gas can flow into the service address. Tr. 159.
49. Michael Rodgers was also responsible for documenting the meter and the site.  He had to record the condition of meter, whether there was tampering, and the total BTUs (“British Thermal Units”) of the gas equipment at the service address.  He also must alert the Company’s collection department of his findings. Tr. 160.

50. Mr. Betancourt is part of the collection department.  Mr. Rodgers called Mr. Betancourt about 35 minutes after he has removed the meter and secured the service address to report a tampered meter was found at the service address.  The gas was shut off.  A termination of service notice was posted at the service address.  Tr. 162-63, 179-81, PGW Exhibits #3, #5. 

51. Mr. Rivera saw that the ERT head was partially connected to the meter after the meter was removed from the service address.  Tr. 164, 188-91.

52. Mr. Rodgers did not state the condition of the ERT on the meter in his documentation.  Tr. 187, Smith Exhibit #13.

53. Mr. Rodgers cannot remove a meter at a service address without documenting why.  He has to document the meter reading and the index on the meter.  Tr. 169-70, PGW Exhibit #3.

54. Mr. Rodgers reported that there was a gas range on the fuel line, but the gas range was taken off the fuel line by PGW in 2006.  Tr. 173-75, PGW Exhibit #5, Smith Exhibit #12.

55. Timothy Sullivan is the superintendent of revenue protection and an employee of PGW.  As superintendent of revenue protections he oversees the operations of the meter reading, revenue protection and filed collection operations.  Tr. 192.

56. Once a gas leak is reported to PGW dispatch, there is a one hour time frame for PGW personnel to cover the gas leak.  Tr. 195, PGW Exhibit #3.

57. Mr. Sullivan stated that a burglary to steal pipes is understandable because the piping has salvageable value.  The ERT head is plastic; it does not have any salvageable value.  Tr. 196, Smith Exhibit #6.

58. Mr. Sullivan stated that the ERT would be partially disconnected to disengage the meters to stop registering gas, but to reconnect the meter when needed.  There are three components that account for measurement on the meter, the electronic portion which is the ERT or AMR, the physical index which changes the reading displayed on the meter, and a gear inside which turns the AMR or ERT device.  When the meter is disengaged, all three of these measuring devices fail to record gas usage.  There is no reliable actual read to be taken from the device when the meter is partially disconnected or disengaged.  Tr. 197-98.

59. If there is a dead battery on the ERT device, the radio signal will not transmit but the manual index will still continue to measure usage and record it.  When the Company fails to get a signal on the ERT, the Company contacts the customer to replace the ERT.  Tr. 200.

60. When the meter is physically tampered with, the transmitted signal of the ERT does not provide an accurate reading.  The meter is not reporting properly.  The manual index is not reporting properly either because gas was diverted around the meter.  There is no accurate measurement of gas usage.  Tr. 200.

61. Tamper counts on the meter is a reference to two switches inside the ERT, there is a tilt tamper switch and a magnetic tamper switch.  When the device is tilted or encounters magnetism the respective switch detects it and sends a signal to PGW and PGW software reports it.  After the meter is installed, these switches should never change.  Tr. 205-06, Smith Exhibit #15.

62. No tamper counts were detected by PGW from 2007 to 2011.  Tr. 207, Smith Exhibit #16.

63. PGW has a program that detects tamper counts for specific accounts of Company customers.  This program did not detect tamper counts at the service address.  Mr. Sullivan stated there were no tamper counts at the service address from 1991 to 2011.  Tr. 207-09, Smith Exhibits #7, #18.

64. After the meter was removed from the service address and taken to the meter shop for testing, the meter shop recorded a tamper count of 24.  Most of the tamper counts were from transporting the meter.  Tr. 209-10, PGW Exhibit #2.  

65. The Company does not use tamper counts alone to determine what is happening with the usage of gas at a particular service address.  The Company also considers for example, missing seals, missing screws, loose screws and broken ERT heads.  The Company considers all of the indicators to arrive at a final conclusion regarding the consumption of gas service at the service address.  Tr. 211-12.

DISCUSSION

The issue here is whether the meter was indeed tampered with and if tampering occurred, the amount of gas used during the tampering to be billed to the Complainant.  The issue is not whether the Complainant did the tampering.  The identity of the person that tampered the meter is irrelevant.  Even if the Complainant did not tamper with the meter, but it is determined that the meter at the service address was impaired, the Complainant, as the responsible ratepayer at the service address, is responsible for any unauthorized use of gas.  
The party filing the complaint bears the burden of proving that it is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976); Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  


Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


It is prudent to examine the Complainant’s history of gas usage over the winter season to determine whether there is irregular usage at the service address.
A. Whether there was unauthorized use of gas service at the service address 

(1) Data regarding the gas usage at the service address



In examining the Complainant’s heating season usage, I have determined that it is prudent to look at the gas usage from November to March.  The chart below shows the usage data:
	Yr.
	Nov.
	Dec.
	Jan.
	Feb.
	Mar.
	Total (ccf)
	Total DDD’s


	01-02

	92
	192
	209
	220
	165
	878
	3085

	02-03
	85
	112
	127
	126
	63
	513
	4231

	03-04
	22
	111
	262
	126
	36
	557
	3985

	04-05
	34
	92
	135
	79
	56
	396
	3993

	05-06
	13
	18
	9
	7
	8
	55
	3628

	Yr.
	Nov.
	Dec.
	Jan.
	Feb.
	Mar.
	Total (ccf)
	Total DDD’s


	06-07
	12
	39
	85
	113
	27
	276
	3649

	07-08
	9
	13
	16
	12
	6
	56
	3760

	08-09
	14
	49
	115
	83
	6
	267
	3946

	09-10
	5
	17
	5
	5

	5
	37
	3706

	10-11
	5
	6
	5
	1
	0
	17
	4014

	11-12
	1(service terminated)
	
	
	
	
	1
	


PGW Exhibit #1.  The warmest winter for the Complainant was November 2001 to March 2002, and the coldest winter was November 2002 to March 2003.  The pattern of usage for the Complainant is consistent in 2001 to 2002, 2002 to 2003, 2003 to 2004, 2004 to 2005, 2006 to 2007, and 2008 to 2009 with usage rising from November to January or February, peaking in January or February, and falling down through the remaining months.  The seasons that do not following the usage pattern of the Complainant are the 2005 to 2006, 2009 to 2010 and 2010 to 2011 heating seasons.  The seasons that have sparse usage of gas are 2005 to 2006, 2007 to 2008, 2009 to 2010, and 2010 to 2011.  


Complainant provided information of electric usage over the heating season.  Complainant contended that he used alternative non-gas devices for heat of his service address that required use of electricity and therefore his electric bill increased over the winter season.  It is unfortunate that the electric usage data does not have 2005 to 2006, but comparing the gas usage in the heating seasons to the electric usage shows the following: 

	Yr.
	Elec.

kWh
	Gas

Ccf

	07-08

	3,207
	56

	08-09
	3,624
	267

	09-10

	815
	37

	Yr.
	Elec.

kWh
	Gas

Ccf

	10-11
	2,025
	21

	11-12
	2,443
	1


The Complainant compared his average electric usage over the colder months versus electric over the warmer months in kWh and it is as follows:

	Season
	07-08
	08-09
	09-10
	10-11
	11-12
	12-13
	Avg. Total 

	Cold

	535
	604
	136

	338
	407

	613
	439

	Warm
	363
	856
	137
	129
	144
	N/A
	326


Complainant M.B. at 19.  The evidence shows that there was more electricity used during the winter than during the summer at the service address.  Complainant M.B. at 19-20.  
PGW argued that this information is inconclusive and fails to show any significant difference in electric use during the heating seasons.  PGW M.B. at 7.  I disagree.  
Significantly, it is known and undisputed that Complainant did not have gas after November 15, 2011, because his gas service was terminated on that date and has not been restored.  In the season from 2011 to 2012, the electric use is higher in the cold months than in the warm months.  That trend is consistent in 2007 to 2008, 2010 to 2011, and 2011 to 2012.  The pattern does not exist for the 2008 to 2009 and 2009 to 2010 seasons.  The patterns in the evidence seem to break down in the 2009 to 2010 heating season.  The gas usage is sparse in 2009 to 2010 and 2010 to 2011 heating season.  
Ironically, the Complainant provided evidence that a burglary occurred at the service address on February 1, 2010.  The burglar was caught in the basement of the service address dismantling pipes.  Tr. 42-43, Smith Exhibit 6.  The data for usage of electric and gas seem to break down in consistency after the 2009 to 2010 winter season.     

Based on the evidence, I find that the Complainant has submitted plausible evidence that the meter was not tampered on November 7, 2007.  Rather, I find that the Complainant has submitted plausible evidence that the meter was tampered with on the date of the burglary, which was February 1, 2010.  This conclusion would explain why the data in the 2009-2010 heating season is inconsistent.  I find that the data submitted by the Complainant regarding the burglary compared with the gas and electric usage shows by the preponderance of evidence that if tampering occurred, it occurred on February 1, 2010, the date of the burglary at the service address.
(2) Testing data of the meter at service address

The meter index read manually on November 15, 2011, was 1987.  PGW Exhibit #5.  The auto read of the meter was 1987.84.  Normally when there is tampering the manual read is greater than the auto read showing gas usage, with the ERT transmitting the lower, auto read figure.  Here that is not the case.  Additionally the tamper count was 24.  Tr. 97, PGW Exhibit #2.  However, PGW’s own witness testified that the tamper count at 24 was mostly from PGW transporting the meter.  Tr. 209-10.  The recording of the tamper count did not occur until the meter was tested on January 27, 2012.  PGW confirmed that the Company failed to detect any tamper count from 2007 to 2011.
  Tr. 207, Smith Exhibit #16.  The Company admitted that the meter tested within the tolerance of accuracy authorized by the Commission.  Tr. 104, PGW Exhibit #6.  The Company admitted that the meter was not available because it was refurbished and placed at a different service address.  Tr. 121.  Based on the testimony and evidence I cannot find the tamper counts corroborate tampering occurred.

The Company’s documentation recorded that red caps were missing on the meter; however, that was recorded on January 27, 2012, when the meter was tested.  Tr. 97, PGW Exhibit #2.  That observation was not recorded and documented when the meter was found at the service address on November 15, 2011.  Tr. 172.  Ironically, none of the documentation by the PGW field service technician that documented the tampering recorded that the red caps to the meter were missing.
The data produced by the Company to corroborate that the meter was tampered is not convincing.  The tamper counts are explained away by PGW’s own witness as the tilting done by PGW to get the meter out of the service address and transport it to the meter shop for testing.  Tr. 209-10.  The manual read is almost the same as the auto read on the meter.  The ERT was not broken and the reporting of red caps missing was not contemporaneous to the time the leak and alleged tamper was discovered.  Rather, the red caps missing were reported in documents dated January 27, 2012, or more than two months after the leak was detected and investigated.  Tr. 97, PGW Exhibit #2.  The meter was in the custody of PGW during this period and the missing red caps of the meter could reasonably have not been due to any alleged tampering by the Complainant since it was not reported at or near the time of the leak.
The meter testing data that the Company produced is not convincing.  The Company needs more than this data to show that unauthorized usage of gas occurred on or before November 15, 2011.  

(3) Human observations and documentation when gas leak discovered

The eyewitness testimony of the PGW first responder to the service address, Phillip Farinas and the supervisor, Hector Rivera, of the field service technician that documented the discovered tampered meter, Michael Rodgers must also be considered.  PGW’s witness stated that the Company does not use tamper count alone to determine whether there was unauthorized use of gas.  The Company also considers whether there were missing seals, missing screws, loose screws, broken ERT heads, etc.  The Company considers the circumstances and indicators to conclude whether unauthorized consumption of gas occurred at a particular service address.  Tr. 211-12.  
Phillip Farinas testified that he heard a hissing sound when he entered the service address.  Tr. 140.  He obtained access from the Fire Department who entered the service address by a 2nd floor window at the service address and let Mr. Farinas in through the front door.  Id.   He found a broken half inch fuel line.  He also found the ERT head that was above the meter cocked at a 45 degree angle.  Tr. 141.  Lastly, Phillip Farinas stated that in the state that the meter was found, the ERT device would not register gas usage and the dials would not move when gas passed through the meter.  Tr. 142-45, PGW M.B. at 5.  The PGW employee that relieved Mr. Farinas from the active leak at the service address documented that there was a bypass through a tampered meter.  PGW Exhibit #5.  
I find the testimony of Phillip Farinas credible.  I find that the meter both ERT and dial were impaired to accurately measure the gas usage at the service address when discovered by Mr. Farinas on November 15, 2011.

(4) Analysis

Complainant argued that the meter was measuring actual gas usage during the disputed period and thus the alleged “tampering” did not deactivate the meter from measuring gas as claimed by PGW.  Complainant R.B. at 2.  I do not find this argument persuasive.
A meter can be tampered with and still show gas usage.  The meter can be impaired physically to hinder the accurate measurement of gas.  Thus, the measured usage is not accurate because of the rendered impairment.  Unauthorized use of utility service is defined as,

Unreasonable interference or diversion of service, including meter tampering (any act which affects the proper registration of service through the meter), by-passing unmetered service that flows through a device connected between a service line and customer-owned facilities and authorized service restoral.

52 Pa.Code § 56.2  This is a form of tampering.  


The facts of gas usage data and the observations of Mr. Farinas in this proceeding I find convincing.  I conclude that the meter was impaired and did not accurately record gas usage.  PGW stated in referencing it tariff at Philadelphia Gas Works Gas Tariff – Pa. P.U.C. No. 2, § 8.3, see infra at 25, that where tampering interferes with PGW’s measuring of the gas used, unauthorized use exists.  PGW M.B. at 6.  
The usage data provided by the Company and the usage data provided by the Complainant during the heating season shows that the Complainant did not follow usage patterns after the burglary at the service address took place.  This usage pattern data is objective and occurred while the meter was in service at the service address.  PGW argued that there is no nexus between the burglary and the meter tampering.  PGW R.B. at 8.  I disagree. 

It is reasonable to conclude that the burglary caused the meter to be impaired and that impairment existed until the meter was discovered on November 15, 2011.  The data regarding the accuracy of the meter occurred after the meter was removed from the service address and not in the position discovered on November 15, 2011.  Thus, I find the usage pattern data more persuasive than the meter testing data. 
In Mullins v. Philadelphia Gas Works, Docket No. C-2011-2266040, Rewrite Opinion and Order, entered October 2, 2012, the Commission found that the Complainant satisfied her burden of proof that she was not responsible for unauthorized gas usage.  In Mullins, the Complainant credibly showed that she requested the gas to be discontinued at the service address and she no longer resided at the service address during the period that the Company alleged unauthorized usage took place.  The Complainant in the instant case argued that the complainant prevailed in Mullins because her testimony was found credible and the weight of the evidence established that the respondent should not have charged her for the gas service.  Thus, the complainant in Mullins satisfied her burden of proof and the respondent failed to successfully persuade otherwise.  However, it is incorrect to assert that the complainant in Mullins was successful because she was not responsible for the alleged tampering at the service address.  Culpability of the tampering was not the issue that decided the case in Mullins.  The Company contends this very point and that Mullins has “no bearing on the instant matter.”  PGW R.B. at 8.  I agree. 
In 1305 Walnut Street Corp. d/b/a Holiday Inn Express v. Philadelphia Gas Works, (“Holiday Inn”) the presiding officer found that the Complainant was not culpable in stealing gas, that there was unmetered gas and therefore unmetered gas usage by the Complainant.  Docket No. C-2012-2337290, Initial Decision at 18-19, Final Order, entered January 30, 2014.  In Holiday Inn, there was a marked increase in gas usage by the Complainant that was unexplained other that unmetered gas usage.  Similarly, here there is marked decrease in gas usage that is at issue.  I do not find that the Complainant’s argument of conservation efforts and alternative heating solutions implemented by the Complainant during the heating season, effectively and convincingly explains the decrease in gas usage by the Complainant.  I find that the Complainant had an impaired meter that was not accurately measuring gas usage.  Consequently, pursuant to 52 Pa.Code § 5.62, unauthorized use of gas service occurred at the service address.
While it may be true that the Complainant did not tamper with the gas at the service address, the evidence brought forth by the Complainant, supports tampering did occur.  The burglary suggests that the meter was impaired and the usage patterns were influenced at and after the time of the burglary.  Although the Complainant may not have been culpable of the impairment of the meter, Complainant is the responsible ratepayer at the service address, as found in Holiday Inn.  Furthermore, Complainant benefited from the impaired meter.  Therefore, Complainant is responsible for the effect the impaired meter had which resulted in inaccurate measurement of gas usage.      

Complainant argued that the evidence favors his assertion that he did not tamper with the gas at the service address even if the meter was impaired to accurately measure the gas because PGW failed to show that the meter was incapable of accurately measuring gas usage.  Complainant M.B. at 3.

I disagree with the assertion of the Complainant.  I find that the impairment was because the meter was cocked at a 45 degree angle which hampered accurate recording of usage by the index and the ERT.  Once the meter was righted, and thus, not cocked, gas could flow through the meter uninhibited.  In this position the ERT and the index could record gas and thus, the meter registered and recorded gas accurately.  I do not find it persuasive to conclude there was no tampering, even though the meter tested accurately subsequent to the discovery on November 15, 2011.  The assertion of the Complainant that no tampering occurred should not prevail.  

I conclude that the meter was impaired on February 1, 2010, when the burglary occurred at the service address.  I conclude that the impairment existed until the gas leak was discovered by Mr. Farinas on November 15, 2011, along with the meter cocked at a 45 degree angle.  The impairment is in essence tampering as found in the PGW tariff.  Consequently, I conclude that unauthorized gas usage occurred at the service address from February 1, 2010, through November 15, 2011, and the Complainant is liable for that gas usage.

B. Calculation of billing for unauthorized usage 
Philadelphia Gas Works Gas Service Tariff – Pa. P.U.C. No. 2, § 8.3 states,

In the event the Company’s meter or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used even if such usage is not registered on the Company’s meter, and for any repairs or such replacements required, as well as for costs for inspections, investigations, damages and protective equipment and installations prior to reconnection.

This tariff was issued on October 18, 2007, and became effective October 19, 2007.  Therefore the tariff is Commission-approved.
Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  A Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997).  The burden of proof is on the Complainant to show that the application of the existing tariff at issue is applied unreasonably.  

The Company attempted to estimate usage by relying on the history year from July 5, 2001, to June 3, 2002.  Tr. 101-02, PGW Exhibit #5.  The testimony of the Company’s witness was that this period does not have estimated meter readings and occurred before they alleged the impairment of the meter.  

Complainant argued that this historical period is problematic because the Complainant was enrolled in the Company’s CAP program and therefore, the “usage did not reflect the amount that [the Complainant] was asked to pay every month.”  Complainant R.B. at 4.  The Complainant testified that he used more gas when enrolled in the Company’s CAP.  
Although the method used by the Company is reasonable, I find that the Company fails to rebut the argument that CAP usage does not provide the Complainant signals through billing for usage representative of his heating needs.  I find the assertion that there are estimate meter readings in other periods unconvincing because there are periods that span a year where there is no estimated meter reading and the Complainant is not a CAP customer.  I find the Complainant’s argument persuasive.  From transaction date July 4, 2003, through July 7, 2004, there is no estimated meter reading.  Furthermore, the Complainant is not a CAP customer during this period.  Based on the record, I find the period of July 4, 2003, through July 7, 2004, should be used to estimate the Complainant’s usage of gas for the time the meter was impaired, which was from February 1, 2010 through November 15, 2011.

I find that the calculation should also provide the Complainant credit for the usage of the gas stove and the gas water meter during this period.  It is not disputed that the Complainant’s stove was capped off and thus not using gas in 2006.  Therefore, he was not using the gas stove during the period of the impaired meter, February 1, 2010, through November 15, 2011.  I also find that the Complainant used an electric water heater from the time the service address was rewired in 1999.  FOF 4, 15.  The PGW witness noted that the water heater was not operational on November 15, 2011.  PGW Exhibit #3.  Because I find the testimony of the Complainant credible, I conclude that the Complainant did not have the gas water heater operational during the period of February 1, 2010, through November 15, 2011, when the meter was impaired.  Consequently, the calculation to determine the gas usage by the Complainant at the service address from February 1, 2010, through November 15, 2011, should credit gas water heater usage.
The record does not provide the data for the calculation to be modified as I have suggested.  Consequently, I direct PGW to recalculate the billing for the gas usage as directed for the period from February 1, 2010, through November 15, 2011, and provide it to the Commission’s Bureau of Technical Utility Services (“TUS”) for verification.  Once TUS has verified the calculation, then PGW is to bill the Complainant appropriately. 
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has sustained his burden of proof that Respondent is incorrect in the timeframe and the calculation of the unauthorized usage of gas.
5. A Commission-approved tariff has the force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Commw. Ct. 238, 437 A.2d 1067 (Pa.Cmwlth. 1981); 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997). 
6. Complainant has failed to sustain his burden of proof that the tariff at issue was applied incorrectly or that the tariff is unreasonable or inadequate or is not germane to this dispute. 
7. Complainant has failed to sustain his burden of proof that unauthorized use of gas service did not occur at the service address.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Alexander Smith against Philadelphia Gas Works at Docket No. F-2012-2315538 is granted in part with respect to the amount billed for unauthorized usage of gas is incorrect and denied in all other parts.
2. That the formal Complaint filed by Alexander Smith against Philadelphia Gas Works at Docket No. F-2012-2315538 is denied in part and finds Complainant liable for unauthorized usage of gas from February 1, 2010, to November 15, 2011.
3. That Philadelphia Gas Works is to recalculate the amount to be billed to Complainant for unauthorized usage of gas based on the period of time in the above ordering paragraph providing credit for the gas stove and gas water heater at 3348 E. Street, Philadelphia, Pennsylvania, and using the period from July 4, 2003, through July 7, 2004, as the period of historical usage consistent with the discussion contained herein.
4. That Philadelphia Gas Works is to submit its recalculation of the amount billed for unauthorized usage of gas to the Bureau of Technical Utility Services for that bureau to verify the calculation.
5. That once the Commission’s Bureau of Technical Utility Services has verified the calculation, then Philadelphia Gas Works is to bill the Complainant appropriately.

6. That the Commission’s Bureau of Technical Utility Services receives a copy of this Order.

7. That this docket is to be marked closed by the Secretary’s Bureau.

Date: March 4, 2014







/s/











Angela T. Jones









Administrative Law Judge
� 	The amount owed for gas service was lowered because during discovery PGW went to the service address and determined that the gas stove was disconnected during the period of alleged unmetered gas usage.  The balance due is $5,150.05.  This amount does not include any restoration fee or security deposit to restore gas service.  Tr. 87, 104.


� 	The AMR is the radio telemetry that sends a signal to PGW’s system which enables the Company to read the measurement of usage of gas on the meter without physically entering the service address.  The AMR includes the ERT.


� 	The security deposit is twice the budget amount.  The budget amount was $120, so the security deposit is (2 x $120 = $240) $240.00.  Tr. 125-26.


� 	Heating degree days.


� 	Complainant billed at CAP discounted rate.  All other periods, Complainant was not billed at CAP discounted rate.


� 	Heating degree days.


� 	Burglary occurred at service address.


� 	Heating season is November through April.


� 	Burglary occurred February 1, 2010.


� 	Where cold months are November through April and warm months are May through October.  Smith M.B. at 19.  Here the cold months are in the same year and not from one year to the next.


� 	Burglary occurred February 1, 2010.


� 	Gas terminated November 15, 2011.


� 	I note that if the meter was tampered with on the date of the burglary which was February 1, 2010, then tamper counts could have been detected from that date until November 15, 2011.  Tamper counts were not detected by the Company until the meter was tested on January 27, 2012.
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