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:

PECO Energy Company 



:     

INITIAL DECISION

Before

Eranda Vero

Administrative Law Judge

history of the proceeding

On October 21, 2013, Michael Ingram (Mr. Ingram or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent or PECO) with the Pennsylvania Public Utility Commission (Commission) alleging that the Respondent is threatening to shut off his electric service.  As relief, the Complainant requested that “all finance charges, penalties and interest to be waived on the balance owed.”  Complaint ¶ 5.

On October 30, 2013, Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated November 4, 2013, notified the parties that an initial hearing was scheduled in this matter for Tuesday, January 21, 2014, at 1:30 p.m. as part of the afternoon session of a call-of-the docket proceeding.  

A Prehearing Order was issued on December 3, 2013, advising the parties of the date and time of the scheduled hearing, and informing them, inter alia, that any requests for a change of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing no later than five (5) days prior to the hearing.  The Prehearing Order emphasized that a request to continue the scheduled hearing would be granted “only in rare situations where good cause exists.”  Prehearing Order, ¶ 1.
On the day of the hearing, I received a facsimile from Susan C. Moody, Esq. in which she informed me that she “[would] be entering [her] appearance for Michael Ingram, Sr., Complainant” in the present case and requested a continuance of the scheduled hearing.  As reasons for requesting the continuance, Ms. Moody cited the following: “Mr. Ingram is scheduled to have surgery on January 21st and will not be able to appear.  In addition, I have depositions scheduled and I will not be able to appear on his behalf.”  The communication was dated January 18, 2014.
Before convening the hearing, I informed PECO’s counsel in this matter, Shawane Lee, Esq., of the Complainant’s request for a continuance of the hearing.  Ms. Lee stated that she had not received a copy of the request from the Complainant or Ms. Moody, nor was she aware of such a request having been made before then.  Ms. Lee indicated that PECO planned to object to the continuance request.   
Approximately at 1:35 p.m., I tried to reach Ms. Moody at the telephone number included in her facsimile letterhead, (215) 854-4013.  Unable to reach her, I left a message on her answering machine informing her of the need to discuss her untimely request for continuance.  I provided her with the direct telephone number for the hearing room where the hearing was set to be conducted and informed Ms. Moody that she needed to contact me by 1:55 p.m.

The hearing convened at approximately 2:10 p.m. after I confirmed that neither the Complainant nor Ms. Moody had called back at the number I had provided.  Shawane Lee, Esq. appeared representing PECO Energy Company.  Neither Complainant nor a counsel for the Complainant appeared at the hearing.  On the record, I denied the Complainant’s request for a continuance of the hearing.  Tr. 6-7.
Counsel for PECO moved to dismiss the Complaint with prejudice for lack of prosecution.  That Motion is granted pursuant to the ordering paragraphs below.  The record in this matter closed on February 6, 2014, upon receipt of the hearing transcript.
FINDINGS OF FACT

1. The Complainant is Michael Ingram, whose mailing address is 550 Waverly Road, Glenside, PA 19038.
2.
The Respondent is PECO Energy Company.

3.
On October 21, 2013, Michael Ingram filed a formal Complaint with the Commission alleging that the Respondent is threatening to shut off his electric service.  

4.
As relief, the Complainant requested that “all finance charges, penalties and interest to be waived on the balance owed.”  Complaint ¶ 5.

5.
On October 30, 2013, Respondent filed an Answer denying the material allegations of the Complaint.



6.
A Hearing Notice dated November 4, 2013, notified the parties that an initial hearing was scheduled in this matter for Tuesday, January 21, 2014, at 1:30 p.m. as part of the afternoon session of a call-of-the docket proceeding.  

7.
A Prehearing Order was issued on December 3, 2013, advising the parties of the date and time of the scheduled hearing, and informing them, inter alia, that any requests for a change of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing no later than five (5) days prior to the hearing.  
8.
The Prehearing Order informed the parties that a request to continue the scheduled hearing would be granted “only in rare situations where good cause exists.”  Prehearing Order, ¶ 1.
9.
None of the documents mailed to Complainant at the address provided on his Complaint was returned to the Commission by the United States Postal Service as undeliverable. 

10.
On January 21, 2014, an untimely request to continue the scheduled hearing was received from Susan C. Moody, Esq. on behalf of the Complainant.  

11.
The reasons provided for requesting the continuance were that Mr. Ingram was scheduled to have surgery on the day of the hearing and Ms. Moody was scheduled to conduct or attend depositions on the same day. 
12.
Neither the Complainant nor Ms. Moody had addressed the request for a change of the hearing date with PECO’s counsel before the hearing.  Tr. 6.
13.
Neither Complainant nor a counsel for the Complainant appeared at the hearing. 
14.
Neither Complainant nor a counsel for the Complainant obtained a continuance prior to the scheduled hearing date.

15.
The Complainant did not settle or withdraw this Complaint prior to the scheduled hearing date.

DISCUSSION

In his formal Complaint, Mr. Ingram alleged that the Respondent is threatening to shut off his electric service.  As relief, the Complainant requested that “all finance charges, penalties and interest to be waived on the balance owed.”  Complaint ¶ 5.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S.A. § 332(a).  

(a) Complainant’s request for a continuance of the scheduled hearing
The Commission’s regulations regarding the extensions of time and continuances state in pertinent part:

(b) Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests, except that during the course of a proceeding, the requests may be made by oral motion in the hearing before the Commission or the presiding officer. Only for good cause shown will requests for continuance be considered. The requests for a continuance should be filed at least 5 days prior to the hearing date.

52 Pa.Code § 1.15(b).  (Emphasis added).  The instructions of 52 Pa.Code § 1.15(b) were imparted to the parties via paragraph #1 of the Prehearing Order issued on December 3, 2013, which states:

1. A request for a change of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing no later than five (5) days prior to the hearing.  52 Pa. Code §1.15(b).  Requests for changes of hearing dates must be sent to me and all parties of record….Changes are granted only in rare situations where good cause exists.
Prehearing Order, ¶ 1. (Emphasis in the original).  In addition to the requirements of 52 Pa.Code § 1.15(b), the Prehearing Order instructed the parties to contact the opposing party in order to obtain its agreement or opposition to the request for a continuance of the scheduled hearing prior to submitting the said request to the presiding officer.

The Complainant’s request for a change of the scheduled hearing date is untimely and fails to comply with the Prehearing Order issued on December 3, 2013.  The request was sent via facsimile on Saturday, January 18, 2014, just three (3) days before the scheduled hearing, and was not received until the day of the hearing on January 21, 2014.
  In addition, the request did not indicate whether or not the Respondent had agreed or objected to the Complainant’s request for continuance as directed by the Prehearing Order, and in fact it implied that the Complainant had yet to inform the Respondent of his request.
The reasons Ms. Moody provided for requesting the continuance on behalf of Mr. Ingram were that Mr. Ingram was scheduled to have surgery on the day of the hearing while Ms. Moody was scheduled to conduct or attend depositions on the same day.  The request does not indicate that either Mr. Ingram’s surgery or Ms. Moody’s deposition had been affected by or scheduled under exigent circumstances.  Because surgery and depositions, like the formal hearings before this Commission, are routinely scheduled ahead of time, I find that the reasons cited for requesting the continuance do not justify the untimeliness of the request.  See ELCO Corporation d/b/a A&S Deli v. PECO Energy Company, Docket No. C-2010-2186754, Opinion and Order enter August 29, 2013 (The Commission found the Complainant’s argument that its failure to attend was unavoidable due to its counsel’s commitment to appear in Federal Court at the time of the Commission hearing unpersuasive because the Complainant’s failure to attend could have been avoided by filing a timely motion for a continuance)
.
For the reasons stated above, I denied the Complainant’s request for continuance of the scheduled hearing.  Tr.6-7.
(b) Complainant’s failure to appear at the scheduled hearing
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).  

A Hearing Notice and a Prehearing Order were mailed to Mr. Ingram at the address listed on his formal Complaint form.  Neither document was returned to the Commission as undeliverable by the post office.  Therefore, the Complainant was deemed to have received these documents and had sufficient and constructive notice of the day, date and time of the scheduled hearing.  In addition to the constructive notice, the Complainant also had actual notice of the day, date and time of the scheduled hearing as evidenced by the request for a change of the scheduled hearing date submitted by Ms. Moody on behalf of the Complainant on January 21, 2014.

Upon receipt of the Complainant’s request for a continuance of the hearing, and before convening the hearing, I tried to reach Ms. Moody at the telephone number included in her facsimile letterhead.  Unable to reach her, I left a message on her answering machine informing her of the need to discuss her untimely request for continuance of the scheduled hearing and delayed the hearing for approximately 30 minutes in order to provide Ms. Moody an opportunity to call me back at the hearing room where the hearing in the present matter was set to take place.

The hearing convened at approximately 2:10 p.m. after I confirmed that neither the Complainant nor Ms. Moody had called back at the number I had provided.  Shawane Lee, Esq. appeared representing PECO Energy Company and moved to dismiss the Complaint with prejudice for lack of prosecution.  

The simple filing of a motion requesting that the Commission undertake specific actions on a party’s behalf does not guarantee that the Commission will grant that request.  Depending on the nature of the motion, the circumstances surrounding the request, and any objections filed by the opposing party, the presiding officer can decide to grant the motion in its entirety, deny it in its entirety, or deny it in part and grant it in part.  It stands to reason, then, that the absence of a determination on a submitted request for a continuance of the hearing leaves the status of the case unchanged.  See Agnes Manu v. Philadelphia Gas Works, Docket No. F-2010-2191737, Final Order entered July 24, 2012.
In the present case, I was unable to reach Ms. Moody prior to the hearing in order to address the Complainant’s request for a continuance of the scheduled hearing.  However, even without knowledge of the details of my decision, the Complainant and Ms. Moody were to assume that the litigation schedule in this matter remained unchanged because they had not received any indication that the Commission had granted the Complainant’s request to change the scheduled hearing date.
Neither the Complainant nor a representative licensed to practice law in this Commonwealth appeared at the hearing.  To date, there is no further information about the Complainant regarding this hearing.  His failure to appear is unexcused.

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  The Complainant waived the opportunity to participate in the hearing by failing to appear.  PECO’s Motion to dismiss the formal Complaint of Michael Ingram for failure to prosecute is granted.  Mr. Ingram’s Complaint will be dismissed with prejudice.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2. As the Complainant, Michael Ingram had the burden of proof and failed to carry that burden.  66 Pa.C.S.A. § 332(a).

3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).
4.
By failing to appear and be heard on this Complaint, the Complainant waived the opportunity to participate in the hearing.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.
5.
Mr. Ingram has failed to meet his burden of proving that he is entitled to the relief he is seeking from the Commission.

ORDER

THEREFORE,

IT IS ORDERED:



1.
That Michael Ingram’s request for a continuance of the scheduled hearing is denied.

2.
That the Motion of PECO Energy Company to dismiss the formal Complaint of Michael Ingram at Docket No. C-2013-2389701 is granted.

3.
That the Complaint filed by Michael Ingram against PECO Energy Company at Docket No. C-2013-2389701 is dismissed with prejudice for failure to prosecute.



4.
That the Secretary’s Bureau should mark this matter closed.

Date:  February 27, 2014







/s/











Eranda Vero









Administrative Law Judge
� 	Because Monday, January 20, 2014, was Martin Luther King, Jr. Day, a federal holiday observed by the Commission, the request was not received by me until the morning of January 21, 2014.


� 	In ELCO Corporation d/b/a A&S Deli v. PECO Energy Company, Docket No. C-2010-2186754, Opinion and Order enter August 29, 2013, like in the present case, there was no indication that the Complainant or his counsel received late notice of the hearing.





PAGE  
10

