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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Marcus Brown (Complainant) filed on September 19, 2013, to the Initial Decision of Administrative Law Judge (ALJ) Darlene R. Davis Heep, which was issued on September 9, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW or the Company) on October 9, 2013.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On September 24, 2012, the Complainant filed a Formal Complaint (Complaint) against PGW,[footnoteRef:1] in which he alleged that PGW improperly billed him for gas he did not use.  According to the Complaint, the excess usage for which the Complainant was billed was due to leaks in the gas pipes and meter which PGW had found, and for which PGW, not the Complainant, should be responsible.  Complaint at 5.  The Complaint is an appeal from an August 15, 2012 decision issued by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3003550. [1: 		The Complaint was served on PGW on September 28, 2012.
] 


		On October 18, 2012, PGW filed an Answer to the Complaint, in which it denied that the amount owed by the Complainant was incorrect, and denied that it had found multiple leaks in the Complainant’s gas pipes and meter.  Answer at 1.  PGW stated that it terminated gas service at the Complainant’s residence (service address) for non-payment on May 7, 2012, and that the Complainant’s total account balance for service up to that date was $855.09.  Id. at 3.

		On April 30, 2013, an evidentiary hearing was convened before ALJ Heep.  The Complainant appeared pro se, testified on his own behalf, and introduced no exhibits.  PGW was represented by counsel, presented the testimony of one witness, and introduced four exhibits, all of which were admitted into the record.  The hearing generated a transcript of forty-seven pages.

		On September 9, 2013, the Commission issued the Initial Decision of ALJ Heep, which dismissed the Complaint.  I.D. at 8.  On September 19, 2013, the Complainant filed Exceptions[footnoteRef:2] to the ALJ’s Initial Decision, but did not serve PGW.  By Secretarial Letter dated September 25, 2013, the Commission’s Secretary’s Bureau provided a copy of the Complainant’s Exceptions to PGW.  On October 9, 2013, PGW filed timely Replies to the Complainant’s Exceptions. [2: 		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.  
] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PGW is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PGW.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co.  v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PGW.  If the evidence presented by PGW is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PGW.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 7, 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5, quoting Bennett v. The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010).

ALJ Heep made fourteen Findings of Fact and reached four Conclusions of Law.  I.D. at 2-4, 7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Positions of the Parties

		The Complainant is disputing a balance in the amount of $855.09 for gas service received from PGW from November 14, 2011 through May 9, 2012, at the service address.  Tr. at 8, 30, 35; PGW Exhs. 1 and 2.  The Complainant contended that he is not responsible for the entire amount of this balance because, he alleged, PGW discovered several leaks in his gas pipes.  Tr. at 8-9, 16-17.  The Complainant testified that a PGW technician placed tape on the leaks at four different locations on the pipes coming out of his gas meter, but did not remember the date on which that occurred.  Id. at 4, 8-10.  However, the Complainant averred that, after the tape was applied to the leaks, his gas bill went down.  Id. at 14.  According to the Complainant, PGW is responsible for the leaks because it was PGW that installed the gas meter.  Id. at 12, 43-44.  The Complainant stated that he is willing to pay for the portion of the total balance that represents gas that he actually used, but should not be held responsible for the portion that accumulated due to the gas leaks.  Id. at 9, 12, 45.

		PGW’s witness testified that PGW’s records indicate visits by the Company to the service address on two occasions — November 14, 2011, and May 16, 2012, — and that leaks were found in the gas range on both occasions.  On each of these occasions the gas to the range was turned off.  Id. at 30-32, 36-37; PGW Exhs. 1 and 3.  The witness also noted that, according to PGW’s tariff, the customer is responsible for all piping, fixtures and appliances on the customer’s side of the meter.  Tr. at 37-38; PGW Exh. 4.  In addition, the witness testified that, between November 14, 2011 and May 9, 2012, the Complainant made only partial payments on his gas bills, resulting in the Complainant’s final balance of $855.09.  Tr. at 32-35; PGW Exh. 2.

ALJ’s Initial Decision

		In her Initial Decision, ALJ Heep stated that the record does not support a finding that the Complainant was overcharged, or that PGW is responsible for any gas leaks in the Complainant’s home.  I.D. at 6.  The ALJ found that, while the Complainant credibly testified that a PGW technician put tape on the gas pipes where leaks were found, nothing the technician did caused the leaks or the high gas bill.  Id.  Moreover, the ALJ found that the Complainant’s description of the leaks in question established that they were in the basement of his home in pipes leading from the meter, and thus, were the Complainant’s responsibility.  In addition, the ALJ stated that a gas leak at the stove was clearly the Complainant’s responsibility.  Id.  The ALJ asserted that, in accordance with PGW’s Commission-approved tariff, the Complainant is responsible for all piping, fixtures and appliances after the meter.  Id. at 7, citing Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981).

		In addition, the ALJ found that, according to payment records, the majority of the Complainant’s current balance is an accumulation of amounts owed because the Complainant did not pay each bill in full during his time as a PGW customer.  I.D. at 6-7.  The ALJ stated that there was no evidence presented that there was anything wrong with the Complainant’s meter, or that there was any data collection error by PGW.  Id. at 7.

		For the reasons set forth above, the ALJ found that the Complainant failed to carry his burden of proof, and she dismissed the Complaint with prejudice.  Id. at 7-8.

Exceptions and Replies

		In his Exceptions, the Complainant states that he does not agree with the ALJ’s Initial Decision.  The Complainant avers that a PGW serviceman pointed out several leaks in his gas pipe, applied tape to the leaks, and told the Complainant that “a good amount of gas was being lost due to the damaged pipes.”  Exc. at 1.  The Complainant asserts that he wants to be properly charged only for the gas he used.  Id.

		In its Replies to the Complainant’s Exceptions, PGW asserts that the Complainant’s Exceptions fail:  (1) to address any error in fact or law contained in the Initial Decision; (2) to demonstrate that the Initial Decision is unsupported by substantial evidence; and (3) to point to any significant evidence that was overlooked in the Initial Decision.  R.Exc. at 2-3.  More specifically, PGW states that the Exceptions fail to address why the Complainant is not responsible for payment for gas that passed through the meter, even if that gas was the result of leaks in the fuel line to the Complainant’s gas appliances.  Id. at 3.  PGW asserts that the record clearly shows that PGW properly billed the Complainant for each unit of gas consumed at the service address, and that the Complainant’s Exceptions should, therefore, be denied.  Id. at 4.

Disposition

		Based upon our review of the record in this proceeding, we will deny the Complainant’s Exceptions, and dismiss the Complaint.  As the ALJ stated, the record does not support a finding that the Complainant was overcharged by PGW, or that PGW is responsible for any gas leaks that occurred in the Complainant’s home.

		Section 9.4 of PGW’s Commission-approved tariff states as follows:

9.4  DIVISION OF RESPONSIBILITY.  As used herein, the term “Gas Delivery Facilities” includes all equipment, piping, meters, regulators, connections, or other equipment required to deliver gas to the Company designated point of delivery.  Such equipment will be provided, installed, owned and maintained by Company, subject to such contributions to cost by Customer as set forth in this Tariff.  All piping, fixtures and appliances on the Customer’s side of such delivery point must be installed and maintained by and at the expense of the Customer or Owner of the property, unless in the Company’s judgment the Customers generally would benefit from some other arrangement.

PGW Exh. 4 (emphasis added).  Commission-approved tariff provisions have the force of law and are binding on both the public utility and its customers.  Brockway Glass, 437 A.2d at 1070.  In addition, tariff provisions that have been approved by the Commission are prima facie reasonable.  Lynch v. Pa. PUC, 594 A.2d 816, 819 (Pa. Cmwlth. 1991).

		Based on the provisions of PGW’s tariff as quoted above, and on the evidence and testimony provided in this proceeding, it is clear that any leaks that occurred in the Complainant’s piping or appliances were the responsibility of the Complainant, and not PGW, since the Complainant’s description of the leaks establishes that they occurred on the Complainant’s side of the meter.  Tr. at 13-18.  Moreover, as PGW’s witness pointed out, any leaks that may have occurred prior to the gas entering the meter would not have registered at the meter, and therefore, the Complainant would not have been charged for the gas.  Tr. at 38.  In addition, as the ALJ noted, payment records provided by PGW indicate that the Complainant’s balance of $855.09 accumulated mainly due to the Complainant’s failure to pay bills in full during the time period over which he was a customer of PGW.  PGW Exh. 2.  No evidence was presented to suggest that there was anything wrong with the Complainant’s meter, or that there was any data collection error by PGW.

		Accordingly, we find that the Complainant was properly charged for all gas usage registered by the meter during the time period in question, regardless of any leaks that may have occurred, and that the Complainant failed to establish a prima facie case that his gas bills were abnormally high, or that the total balance of $855.09 computed by PGW is incorrect.
Conclusion

In light of the above discussion, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the Initial Decision; and (3) dismiss the Complaint; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Marcus Brown, filed on September 19, 2013, to the Initial Decision of Administrative Law Judge Darlene R. Davis Heep, are denied.

2. That the Initial Decision of Administrative Law Judge Darlene R. Davis Heep, issued on September 9, 2013, is adopted.

3. That the Formal Complaint against Philadelphia Gas Works, filed by Marcus Brown on September 24, 2012, is dismissed with prejudice.

4. That the proceeding at Docket No. F-2012-2326633 shall be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: March 20, 2014

ORDER ENTERED:  March 20, 2014
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