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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Adeyemi Oyeyemi (Complainant or Mr. Oyeyemi) filed on December 26, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene Heep, issued on December 5, 2013, in the above-captioned proceeding.  Philadelphia Gas Works (Respondent or PGW) did not file Replies to Exceptions.  For the reasons stated below, we will deny the Exceptions and adopt the ALJ’s Initial Decision.
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History of the Proceeding

On May 20, 2013, Mr. Oyeyemi filed a Formal Complaint (Complaint) against PGW alleging:  (1) the utility threatened to shut off his service; (2) there are incorrect charges on his bill; and (3) there are reliability, safety or quality problems because he is being charged excessively and is unable to lower his bills through conservation.[footnoteRef:1]  For relief, Mr. Oyeyemi requested a reduction in charges and a payment agreement.  Complaint at 1-2. [1:  	In addition, the Complainant averred to establishing gas service on September 22, 2012, and to receiving the following charges for gas usage: $3.04 (September 22 to 28, 2012); $42.63 (September 28 to October 29, 2012); $225.78 (October 29 to November 29, 2012); $232.52 (November 29, 2012, to January 2, 2013); $209.29 (January 2 to 31, 2013); and $205.07 (January 31 to March 1, 2013).  Complaint at 2.] 


On June 12, 2013, PGW filed an Answer admitting that it issued a shut-off notice for Mr. Oyeyemi’s service address and that the Complainant requested a payment agreement.  However, the Respondent denied providing inadequate service and asserted it is entitled to charge for gas used by the Complainant.  By way of further Answer, PGW acknowledged that Mr. Oyeyemi initiated a high bill investigation for his account on December 21, 2012.  PGW closed the investigation on January 4, 2013, after it determined that the Complainant’s account was taxed in error.  In response, the Respondent rebilled the account with the corrected, lower charges as follows:  $2.81 (September 22 to 28, 2012); $39.48 (September 28 to October 29, 2012); and $209.06 (October 29 to November 29, 2012).  Answer at 1-2.

In its Answer, PGW also attached the Commission’s Bureau of Consumer Services (BCS) decision issued on February 7, 2013, which established a monthly payment agreement of $141 (comprised of a $126 budget payment and $15 payment for past bills) to begin with the March 2013 bill due date.[footnoteRef:2]  Answer at 3.   [2:  	Mr. Oyeyemi had filed an informal complaint at BCS number 3059135.  Thereafter, on March 6, 2013, he filed a Notification of Intent to Appeal the February 7, 2013, BCS decision.  However, the Notification was filed beyond the twenty-day period  for appealing the informal decision.  ] 


ALJ Heep conducted a hearing on September 4, 2013.  Mr. Oyeyemi appeared pro se and presented oral testimony.  PGW was represented by counsel and presented one witness and six exhibits, which were admitted into the record.  The hearing generated eighty-one pages of testimony.  The record closed on September 25, 2013.

In the Initial Decision, issued on December 5, 2013, ALJ Heep sustained the Complaint, in part, and denied it, in part.  Specifically, the ALJ sustained the Complainant’s request for a payment agreement for his gas service arrearage and dismissed the remaining allegations.  As previously indicated, the Complainant filed Exceptions on December 26, 2013.  No Replies to Exceptions have been filed. 

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, we stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  Additional considerations include:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

More recently, we explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.

Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5 (internal quotations and original emphasis omitted).  

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Heep made twenty-one Findings of Fact and reached four Conclusions of Law.  I.D. at 2-4, 10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In the Initial Decision, the ALJ found that the Complainant’s service was not shut off and continued through the date of the hearing.  The ALJ further noted that there was no evidence or allegation of PGW violating the shut-off procedures or of not providing sufficient termination-related notice.  As such, the ALJ concluded that Mr. Oyeyemi could not establish a prima facie case that the utility threatened to improperly shut off service and dismissed the claim.  I.D. at 8.  

As to the allegations of incorrect bill charges, the ALJ determined that the Complainant could not satisfy his burden of proof.  The ALJ acknowledged the Respondent’s evidence of the meter testing accurately after installation and that nothing subsequent to installation suggested a meter malfunction.  Moreover, the ALJ explained that the bills were based on actual readings, not estimates.  According to the ALJ, an analysis of the billing and degree days supports a finding that the charges were based on energy consumption (i.e., on colder winter days, the degree days increased and more heating energy was used).  Given that there were no changes in the number of occupants residing at the household during the period and that there was gas heat and a gas stove being utilized at the residence, the ALJ concluded the charges did not appear to be unreasonable.  The ALJ noted PGW’s detailed analysis of the Complainant’s usage, which indicated nothing unusual, and the absence of any contrary evidence.  I.D. at 8-9.  

Next, the ALJ concluded that there was no evidence of reliability, safety or quality problems.  In her analysis, the ALJ summarized the actions of PGW in correcting bills mistakenly containing improper tax charges, crediting Mr. Oyeyemi’s account for the overcharges, and explaining the bills and conservation measures available to him.  The ALJ also referenced the Complainant’s testimony of turning off his heater and his lack of understanding as to why the bills remained high after shutting off the heat.  According to the ALJ, the bills remained high relative to the fall season bills, but in comparison to other winter bills, Mr. Oyeyemi’s action of shutting off or lowering his gas heat had some effect.[footnoteRef:3]  I.D. at 9.   [3:  	The ALJ prepared the following chart of the Complainant’s gas usage for the disputed billing period:


I.D. at 4.  *Ccf stands for 100 cubic feet, a standard volumetric measure of gas throughput.  ] 


The ALJ explained that the Complainant did not shut off his heat until late December or early January.  By then colder winter weather had set in and the “degree days” had increased.[footnoteRef:4]  Mr. Oyeyemi’s January bill for December usage of $232.52 was based on 756 degree days and 140 Ccf.  The March bill of $205.07 was based on 856 degree days – 100 more than January – however, the bill was for fewer Ccf (132 compared to 140).  As a result, the March bill was lower than the January bill.  According to the ALJ, this more than suggests Mr. Oyeyemi’s conservation measures lowered his usage and bill.  Thus, the ALJ concluded that the Complainant had not established a violation by PGW.  Id.  [4:  	PGW’s witness testified that “degree days” are the measurement of the amount of energy used to heat a home.  It is an index of energy consumption for heating indicating the number of days the average temperature dropped below sixty-five degrees Fahrenheit.  I.D. at 4; Tr. at 37.   ] 

  
		Lastly, the ALJ granted the Complainant’s request for a payment agreement.  The ALJ explained that, although a payment agreement was awarded by BCS, there was no evidence of the agreement being implemented.  The ALJ found there was no evidence Mr. Oyeyemi was billed under the agreement or that he paid such a bill.  Therefore, the ALJ concluded there was no default and nothing prohibiting the Commission from awarding a payment agreement under Section 1405 of the Code, 66 Pa. C.S. § 1405.[footnoteRef:5]  Here, the ALJ determined that Mr. Oyeyemi had zero monthly income and is, thereby, eligible for a five-year payment agreement under Section 1405(b)(1) of the Code.  I.D. at 9-10. [5: 	 	In pertinent part, Section 1405 (d) states:  “Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”] 


Exceptions and Disposition

The Complainant raised two Exceptions.[footnoteRef:6]  Exc. at 1.  First, the Complainant maintains that there are incorrect charges on his bill.  He references his usage and bills from the time he first requested service through March 5, 2013.  According to Mr. Oyeyemi, “[i]t seems unusual that more heating energy was used on warmer days than on colder winter days and that the energy conservation tips given to the complainant had little effect on lowering his bills.”  Exc. at 1. [6: 	 	The Complainant appears to be abandoning his claim of PGW improperly threatening to shut off his service.  Although Mr. Oyeyemi states he believes there is evidence to support PGW’s threat to shut off service, he agrees with the ALJ’s finding that there was no evidence of PGW violating shut off procedures or of not providing sufficient notice of termination.  Exc. at 1.  ] 


Second, the Complainant repeats his general allegation that there is a reliability, safety or quality problem with PGW’s service.  He states that his “high bill is inconsistent with his pattern of energy consumption or his billing history, including his most recent bills.”  He claims that his failed attempt to lower his bills indicates that PGW has violated its commitment to providing the best possible service at the best possible price.  Id. 

		During the hearing, PGW presented evidence that it tested the meter for accuracy on April 11, 2007, before installing it at the service address on April 29, 2007.  Tr. at 44.  Additionally, there was evidence the service address included the following appliances in operation:  a 60,000 BTU heater, a 60,000 BTU range and a 32,000 BTU water heater.  Tr. at 51; Exh. 6.  After Mr. Oyeyemi filed a high bill dispute with PGW on December 12, 2012, PGW conducted an analysis of the meter readings and the available appliances at the residence and concluded there was no apparent discrepancy with the meter.  Because there was no historic usage by which to compare prior gas utilization (i.e., Mr. Oyeyemi began receiving service on September 22, 2012), PGW did not test the meter but instead examined the actual meter readings and the gas consuming appliances at the residence.  Tr. at 68.  In its analysis, PGW concluded there was nothing unusual about the usage.  Tr. at 48, 66.  Mr. Oyeyemi did not present any evidence to rebut this evidence or to support his burden of proof as to the incorrect charges or high bill allegations.  

In his first Exception, the Complainant argues that it seems “unusual” for more heating to be used on warmer days than on colder ones.[footnoteRef:7]  The second Exception makes a related argument that his attempts to lower his bills have raised concerns about PGW’s reliability, safety and quality.  However, as discussed above, the ALJ reasoned that the Complainant’s actions of shutting off or lowering his heat starting in January 2013 adequately explain the lower usage and bills for February and March 2013.  We agree.  The ALJ fully addressed these issues and the Complainant did not put forth any other arguments, or point to any discrepancies in the record which the ALJ did not consider.   [7:  	Mr. Oyeyemi’s chart references the bill dates of November 30, 2012 (degree days: 627; Ccf used: 150; bill amount: $209.06), January 3, 2013 (degree days 756; Ccf used: 140; bill amount: $232.52), February 1, 2013 (degree days 820; Ccf used: 129; bill amount: $209.29), and March 5, 2013 (degree days 856; Ccf used: 132; bill amount: $205.07).  Exc. at 1.  ] 


		Therefore, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  

Conclusion

Based upon the foregoing discussion, we shall deny the Exceptions of the Complainant and adopt the Initial Decision; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Adeyemi Oyeyemi, filed on December 26, 2013, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Darlene Heep, issued on December 5, 2013, is adopted, consistent with this Opinion and Order.

3.	That the formal Complaint filed by Adeyemi Oyeyemi against Philadelphia Gas Works at Docket Number C-2013-2364784 is sustained in part and denied in part.

4.	That the following portions of Adeyemi Oyeyemi’s Complaint are denied:  (1) the utility threatened to shut off his service; (2) there are incorrect charges on his bill; and (3) there are reliability, safety or quality problems because he is being charged excessively and is unable to lower his bills through conservation.

5.	That the portion of Adeyemi Oyeyemi’s Complaint requesting a payment agreement for his arrearage for gas usage from Philadelphia Gas Works is sustained.

6.	That, within thirty (30) days of the entry date of this Opinion and Order, Philadelphia Gas Works shall issue a bill to Adeyemi Oyeyemi for the unpaid balance of his gas bill.

7.	That Adeyemi Oyeyemi shall pay Philadelphia Gas Works the regular amount of his bills as they come due, plus 1/60th of the arrearage owed on his account identified in Ordering Paragraph No. 6, above, commencing with the first monthly bill received after entry of this Opinion and Order and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

8.	That, as long as Adeyemi Oyeyemi complies with the terms of this Opinion and Order, Philadelphia Gas Works shall not suspend or terminate his utility service except for valid safety or emergency reasons.

9.	That, if Adeyemi Oyeyemi fails to comply with the terms of this Opinion and Order, Philadelphia Gas Works is authorized to suspend or terminate his utility service in compliance with all applicable tariff and regulatory requirements, and to take other action permitted by law.



10.	That the proceeding docketed at C-2013-2364784 shall be marked closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: March 20, 2014

ORDER ENTERED:  March 20, 2014
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