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INTRODUCTION

In this case, Tamara Briggs (“Complainant”) requested that the Pennsylvania Public Utility Commission (“PUC” or “Commission”) order PECO Energy Company (“PECO” or “Company” or “Respondent”) to provide her with a payment agreement within her budget.  Complainant also alleged that her bills were high.  Complainant’s service was terminated and has not been restored.

Complainant was a Customer Assistance Program (“CAP”) customer and had a portion of her balance comprised of CAP arrears.  Because of the Commission’s statute the Complainant cannot receive a payment agreement on that portion of the outstanding balance which is CAP arrears.  
Complainant has had several Company-issued payment agreements and a PUC-issued payment agreement.  Complainant has defaulted on all of her payment agreements.  Complainant also has a poor payment history.  Although Complainant’s household income has decreased, due to Complainant’s poor payment history and inability to keep prior payment agreements, pursuant to Commission precedent, the undersigned denies the Complainant’s request for a payment agreement.
Complainant’s service was not restored by the Company which inhibited a high bill investigation.  Complainant has exercised self-help in restoring her electric service through unauthorized use.  Complainant’s testimony was not credible in providing facts regarding the history of her electric service from the Company.  Complainant simply did not present circumstantial evidence to sustain her allegation; rather, Complainant’s actions thwarted her allegation.  

HISTORY OF THE PROCEEDING
On September 3, 2013, the Complainant filed a Complaint against PECO with the Commission.  Complainant stated that the utility has terminated electric service at 313 Evergreen Road, Pottstown, Pennsylvania (“service address”).  Complainant requested an affordable payment agreement from PECO.  Complainant also requested that the Commission investigate why her electric bills seemed extremely high.

On September 6, 2013, PECO filed its Answer to the Complaint.  Respondent stated that Complainant’s current account is shared with her adult son Terrence Baxter.  Mr. Baxter had an unpaid balance in the amount of $4,865.35 transferred to this shared account with the Complainant for electric service at a previous address, 2205 Walnut Ridge, Pottstown, Pennsylvania (“Baxter service address”).  The unpaid balance was transferred to the current account on June 12, 2012.  The Complainant had a previous account at the service address with an unpaid balance of $4,523.53.  The balance on the shared account of the Complainant and her adult son at the time PECO filed its Answer was $15,903.28.
  

The Complainant was enrolled in CAP on July 6, 2011.  Complainant was removed from CAP on April 2, 2012, because her electric service was discontinued.  Mr. Baxter was enrolled in CAP on August 2, 2006.  All of the transferred balance in the amount of $4,865.35, accrued by Mr. Baxter at the Baxter service address is comprised of CAP arrears.  PECO contended that the Public Utility Code at 66 Pa.C.S. § 1405(c)
 prohibits the Commission from granting a payment agreement on any portion of the balance that was accrued through CAP discounted electric service.  
On May 5, 2011, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”) at Case No. 002821644, requesting a payment agreement.  BCS issued a decision on May 5, 2011, granting payment agreement with a monthly budget bill of $238.00 plus $84.00 monthly payment for arrears.  Complainant defaulted on the agreement.  PECO contended that the Complainant and Mr. Baxter are not entitled to a payment agreement on the outstanding balance based on the statutory mandates of Section 1405(d) of the Public Utility Code, which prohibits a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement unless the Complainant can show a change in income.    

PECO noted that neither Complainant nor Mr. Baxter requested a high bill field investigation at the service address prior to the instant Complaint.  PECO requested that the instant Complaint be dismissed.



On October 2, 2013, a Hearing Notice was sent scheduling an Initial In-Person Hearing on Wednesday, December 18, 2013, at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  

By Prehearing Order dated October 3, 2013, the undersigned ALJ gave direction as to the proper procedure for this matter.  


The evidentiary hearing convened as scheduled.  Complainant was present and represented herself.  Shawane L. Lee, Esquire was present as counsel for PECO accompanied by one witness.  The Complainant did not present any exhibits in this proceeding.  PECO presented one witness, Elsa Leung.  Respondent submitted the following exhibits:

1. PECO Exhibit 1-Complainant’s service history;

2. PECO Exhibit 2-Complainant’s account statement;

3. PECO Exhibit 3-CAP rate history;

4. PECO Exhibit 4-Complainant’s payment agreement history;

5. PECO Exhibit 5-Account information of Terrence Baxter;

6. PECO Exhibit 6-Lease at service address; 
7. PECO Exhibit 7-Addresses associated with Complainant;

8. PECO Exhibit 8-BCS
 Decision Case No. 002821644;

9. PECO Exhibit 9-BCS Case Report for Case No. 002978410;

10. PECO Exhibit 10-BCS Decision Case No. 002978410;

11. PECO Exhibit 11-BCS Decision Case No. 003000813;

12. PECO Exhibit 12-BCS Decision Case No. 003145121;

13. PECO Exhibit 13-PECO tariff; and

14. PECO Exhibit 14-BCS Decision Case No. 002505244.
All fourteen exhibits were admitted into the record without objection.  



During the course of the presentation of the Respondent’s evidence, it was revealed that a high bill investigation was not performed by the Respondent at the service address.  The undersigned ALJ directed PECO to perform a high bill investigation and held the record open so that any data from the high bill investigation may be admitted into the record.



On January 14, 2014, PECO submitted to the undersigned ALJ a document identified as PECO Exhibit 15.  This document was made pursuant to the direction given by the ALJ to PECO to perform potential utilization analysis at the service address.  By Order dated January 16, 2014, the Complainant was given until close of business January 27, 2014, to object to PECO Exhibit 15.  Complainant failed to object by the deadline.  By Order dated March 5, 2014, the close of the record was acknowledged as January 27, 2014.



The evidentiary hearing generated transcribed testimony of 49 pages.  This matter is now ripe for decision.  
FINDINGS OF FACT

1. Complainant, Tamara Briggs, resides at 313 Evergreen Road, Pottstown, Pennsylvania (“service address”) and has received electric service at this address from PECO.  Tr. 6.  
2. Complainant’s adult son, Terrence Baxter, lived with her at the service address from October 29, 2010, to December 1, 2013.  Terrence Baxter moved out of the service address on December 1, 2013.  Tr. 7, 10.
3. Complainant’s electric service was terminated on September 5, 2013.  Tr. 34.

4. Complainant’s electric service was terminated due to non-payment.  Service has not been restored, so Complainant is without electric service.  Tr. 7-8.

5. Complainant was a CAP customer but discontinued CAP when service was terminated on September 5, 2013.  Tr. 7, 34.

6. When service was terminated at the service address the outstanding balance due was $15,332.08.  Tr. 34.

7. Complainant’s balance due is comprised of: (1) account 2972339128 balance attributed to Complainant from November 5, 2010, to April 2, 2012, at service address and transferred in the amount of $4,523.53 on June 12, 2012; (2) account 7968018016 accrued by Terrence Baxter at 2204 Walnut Street, Pottstown, Pennsylvania (“service address 2”) in the amount of $4,865.35 was transferred on June 12, 2012; (3) $5,713.04 billed at the service address from April 2, 2012, to October 7, 2013; and (4) $1,044.44
 in late fees.  Complainant’s grand total amount due is ($4,523.53 + $4,865.35 + $5,713.04 + 1,044.40 = $16,146.32.  Tr. 35-36, PECO Exhibit 1, 2.
8. There are four people that currently occupy the service address, three adults (Tamara Briggs, Rodney Urquhart and Semaj Harris) and one child (Blessed Urquhart).  Tr. 8, 25.

9. Complainant does not have any income.  Tr. 8.

10. Complainant’s daughter, Blessed Urquhart, receives Social Security Income (“SSI”).  This is the only income for the current household.  Tr. 8, 24, PECO Exhibit 5.

11. PECO conducted a high bill investigation in 2011, but has not performed a high bill investigation since the Complaint was filed.  There were changes in the number of occupants at the service address.  When the 2011 high bill investigation was conducted there were six occupants (four adults and two children), currently there are four occupants (three adults and one child).  Tr. 9, 12-13, 16-17.

12. In 2011 when the high bill investigation was conducted, Complainant’s adult son, Terrence Baxter was working and Complainant’s other son, Rodney Urquhart, received SSI.  Tr. 17.

13. Complainant agreed in 2011 that the high bills were attributed to the space heaters used at the service address.  Tr. 26.

14. When Complainant was on CAP, her son, Rodney Urquhart, was receiving SSI.  Complainant’s son is no longer receiving SSI.  Tr. 9, PECO Exhibit 5.

15. Complainant’s adult son, Terrell Baxter, moved out of the service address in April or May 2013.  Tr. 12.

16. Complainant removed four electric heaters in the winter of 2012.  Tr. 14.

17. Complainant filed an informal complainant at BCS Case No. 002505244 on March 16, 2009 regarding PECO electric service at service address 2.  Tr. 22, PECO Exhibit 14.

18. On November 3, 2009, Complainant’s son, Terrell Baxter reported that Denise Briggs lived at service address 2.  Complainant acknowledged that Denise Briggs is her given name.  Tr. 23, PECO Exhibit 5.  

19. Complainant had an account ending in 645535 for PECO electric service at service address 2 from February 2005 to May 27, 2005.  Complainant established another PECO account ending in 645550 from January 2006 to February 26, 2006, at service address 2.  Complainant’s adult son, Terrell Baxter, took over responsibility for this account from March 1, 2006 to July 31, 2006.  Tr. 18-19, PECO Exhibit 1, 31-32.

20. Complainant’s adult son, Terrence Baxter established an account at service address 2 from July 22, 2009, to November 9, 2010, which accrued an outstanding balance in the amount of $4,865.35.  Tr. 19, 32, PECO Exhibit 1.

21. Elsa Leung is employed by PECO as a Regulatory Assessor, which entails reviewing customer accounts that were filed for informal and formal complaints with the PUC.  She provides detailed reports to BCS for informal complaints, prepares exhibits for formal complaints, and ensures that the Company complies with Commission regulations.  Tr. 29-30.

22. On November 5, 2010, Complainant established a new account at the service address.  Complainant discontinued the account 2972330137 on April 2, 2012.  The account was re-established with her adult son, Terrence Baxter on April 2, 2012, under account number 2972330137.  Tr. 32-33, PECO Exhibit 1.

23. Account number 2972330137 had both the Complainant’s name and Terrence Baxter as responsible for electric service at the service address.  The outstanding balance of $4,865.35 at service address 2, attributable to Terrence Baxter was transferred to account number 2972330137.  Tr. 33.

24. On June 6, 2012, Terrence Baxter, Complainant’s adult son, filed an informal complaint as BCS Case No. 002978410 regarding the outstanding balance that was transferred to the account number 2972330137.  Tr. 33, PECO Exhibit 9.

25. BCS rendered a decision on July 19, 2012, regarding the informal complaint at BCS Case No. 002978410 making the Complainant and Terrence Baxter mutually responsible for the electric service at the service address and the outstanding balance accrued.  Tr. 33-34, PECO Exhibit 10.

26. Complainant has not made many payments.  Complainant made three payments in 2012, $298.00 on August 17, 2012; $252.00 on July 9, 2012; and $200.00 on October 26, 2012.  Complainant did not make any payments in 2013.  Tr. 35, PECO Exhibit 2.

27. Complainant was enrolled in CAP on July 6, 2011, at the service address.  Tr. 36, PECO Exhibit 3.

28. Of the $16,146.32 outstanding balance due, $1,327.64 of that amount was accrued under the CAP discount rate.  Tr. 37.

29. On May 5, 2011, based on the informal complaint BCS Case No. 002821644 a payment agreement was issued by the PUC for $2,258.12. The terms of the payment agreement were to pay monthly budget bill ($238.00) plus $84.00 towards arrears for a total monthly payment of $322.00 ($238.00 + $84.00 = $322.00).  Tr. 37-38, PECO Exhibit 8.

30. The income reported for the payment agreement at BCS Case No. 002821644 was $1,273.00 for three adults and three minors.  Tr. 39, PECO Exhibit 4. 

31. Complainant defaulted on the payment agreement on June 27, 2011.  Tr. 38, PECO Exhibit 2.

32. On July 11, 2011, the Company issued a payment agreement.  The income reported was $665.00 monthly for two adults and two minors.  The outstanding balance was $762.00 which was to be paid in equal installments of $33.13.  Tr. 39, PECO Exhibits 1, 4.
33. On December 8, 2011, the Company-issued a payment agreement on $1,000.00 to be paid in equal installments of $16.66.  Tr. 39, PECO Exhibits 1, 4.

34. On April 2, 2012, Complainant defaulted on the December 2011 payment agreement.  PECO Exhibit 2.

35. Complainant received a payment agreement from the Company while at service address 2 on September 3, 2010, for an outstanding balance in the amount of $4,179.71.  Complainant reported monthly income of $702.00 for one adult and three minors.  Tr. 40, PECO Exhibit 4.

36. Terrence Baxter provided PECO a lease for the service address as part of the application process for electric service in June 2012.  The Company determined the lease was not valid.  Tr. 40, PECO Exhibit 6.

37. The Company found public records that associated the Complainant with service address 2 in June 2009, July 2012, September 2012 and October 2012.  Tr. 40-41, PECO Exhibit 7.

38. Complainant filed an informal complaint at BCS Case No. 003000813 on July 30, 2013, disputing the outstanding balance for electric service at the service address.  Tr. 41, PECO Exhibit 11.

39. On October 23, 2012, a BCS Decision Report was issued at Case No. 003000813 which dismissed the informal complaint.  BCS noted that there was unauthorized usage after the customer requested that service be discontinued.  It was also noted that the balance of $4,523.53 included CAP arrears and the lease submitted was for the Complainant.  Tr. 41-42, PECO Exhibit 11.
40. On September 5, 2013, Complainant filed an informal complaint at BCS Case No. 003145121.  The instant proceeding is an appeal of this informal complaint.  The informal complaint was dismissed finding the Complainant was not eligible for PUC restoration terms because of Public Utility Code Section 1405(c), 66 Pa.C.S. § 1405(c).  Complainant’s account balance in the informal complaint was $16,040.51 and she had CAP arrears in the amount of $1,711.14.  Tr. 42, PECO Exhibit 12.

41. PECO applied Supplement No. 35 to Tariff Electric Pa. P.U.C. No. 4, Section 5.1 to hold Complainant responsible for the balance at the service address and service address 2 because the Company had commercially available public records that indicated the Complainant was at the identified properties.  Tr. 43, PECO Exhibit 5, 11.

42. The Company requested that the full outstanding balance be paid plus a tampering fee of $920.00 because tampering was found at the property on September 19, 2013, which was after service was terminated on September 5, 2013.  Tr. 43-44.
43. On September 19, 2013, electric service was on at the service address.  Jumpers were found in the board which allowed service to bypass the meter and provide electricity to the service address.  The Company shut-off the service.  Tr. 44.
44. The Company would need to restore service to properly investigate any high bill complaint.  Tr. 45.

45. On December 26, 2013, the meter board at the service address was tampered with and unauthorized use of electric service was detected.  PECO Exhibit 15.
DISCUSSION

In this formal Complaint, Ms. Briggs requests an affordable payment arrangement and alleges that her billed electric service is high.  
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).
I. Payment Agreement
Complainant requested that the Commission implement a payment agreement between her and PECO which she can afford.  The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requests for Commission-issued payment agreements.  This law provides strict guidelines that the Commission must follow in handling customer complaints. 
Section 1405(c) and (d) of the Code state, 

(c) Customer assistance programs.—Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

(d) Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa.C.S. § 1405(c) and (d).
A. Customer Assistance Program Accrued Balance

Complainant had the benefit of a CAP rate when she had service.  Complainant did not dispute that she was a CAP customer prior to service termination.  Tr. 7.  As of the date of the hearing the amount of the outstanding balance that was accrued under the CAP rate is $1,327.64.  Tr. 37.  Pursuant to 66 Pa.C.S. § 1405(c), the Commission is prohibited from granting a payment agreement on the CAP accrued amount.  The Commission cannot grant a payment agreement for the CAP accrued amount of $1,327.64 that is owed by the Complainant for electric service.  The Commission cannot order a payment agreement on this amount; it must be timely paid, pursuant to 66 Pa.C.S. § 1405(c).  See Deborah Amaker v. PECO Energy Company, Docket No. F-02231549, Final Order entered February 17, 2009.
B. Non-Customer Assistance Program Accrued Balance

The non-CAP accrued outstanding balance owed by the Complainant is ($16,146.32 – 1,327.64 = $14,818.68) $14,818.68.  Tr. 37.  Complainant did not dispute that there was a PUC payment agreement put in place on May 5, 2011, which she defaulted on June 27, 2011.  Tr. 37-38, PECO Exhibits 2, 8.  Thus, the record is clear that the Complainant had a Commission-issued payment agreement upon which she defaulted.  Pursuant to 66 Pa.C.S. § 1405(d), the Commission is prohibited from establishing a second payment agreement if the Complainant defaulted on a previous payment agreement unless the Complainant established a change in income.  

Section 1403 of the Code defines change in income as, 

“Change in income.”  A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  

66 Pa.C.S. § 1403.    
The income when the PUC agreement was established for the household was $1,273.00 for three adults and three minors.  Tr. 39, PECO Exhibit 4.  The income now is alleged to be just the SSI income of the one child with the composition of the household as one child plus three adults.  The Code does not count the SSI income as the household income because it is attributed to a minor and not an adult of the household.  Section 1403 of the Code defines household as, “The combined gross income of all adults in a residential household who benefited from the public utility service.”  66 Pa. C.S. § 1403 (Emphasis added).  Consequently, the income for the household at issue is zero and the decrease in income for the household is 100%.  

The Commission has also looked at the payment history of the Complainant to determine whether its discretion to grant a payment agreement should be exercised.  In Hewitt v. PECO Energy Company, Docket No. F-2011-2273271, Order entered September 12, 2013 (“Hewitt”), the Commission addressed whether it has the authority under Section 1405(c) of the Code to establish a payment agreement for the non-CAP portion of a mixed arrearage.  The Commission concluded it had said authority but declined to establish a payment agreement based on the Complainant’s poor payment history and her inability to keep prior Company-issued payment agreements.  Hewitt at 10.  See also, Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2312679, Opinion and Order entered December 19, 2013(“Dorsey”).
In this proceeding, the Complainant has defaulted on a Company-issued payment agreement at the service address that had terms established in July 2011 and modified in December 2011.  Complainant defaulted on the payment agreement on April 2, 2012.  Tr. 39, PECO Exhibits 2, 4.  Complainant defaulted on a Company-issued payment agreement at service address 2 on September 9, 2010.  PECO Exhibit 4.  
Complainant has made a total of five payments over the last three years.  Complainant made two payments in 2011, $245.00 on May 24, 2011, and $100.00 on October 25, 2011; three payments in 2012, $298.00 on August 17, 2012, $252.00 on July 9, 2012, and $200.00 on October 26, 2012; no payments were made in 2013.  Tr. 35, PECO Exhibit 2.  
Complainant’s payment history is poor and has shown inability to keep prior Company-issued payment agreements similar to what was determinative in Hewitt and Dorsey.  Consistent with Commission precedent, the Complainant’s poor payment history and inability to keep prior Company-issued payment agreements cause the undersigned ALJ to deny the Complainant’s request for a payment agreement.  

II. Alleged High Bill

In this Complaint, Complainant requested that someone investigate why her bills or usage is high.    

In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980)(“Waldron”), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 

(1) the number of occupants of the household has not changed;

(2) the potential for energy utilization is low; and 

(3) the prior billing history shows no previous abnormalities.

Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.



The Commonwealth Court in Milkie, provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage. Milkie, 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001).
More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).

Id.


In the instant proceeding, the record evidence showed that PECO conducted a high bill investigation in 2011 and that the number of occupants at the service address when the investigation was conducted was six, four adults and two children.  FOF 11.  Currently, there are four occupants at the service address, three adults and one child.  Tr. 8, 25.  The record shows that the number of occupants at the service address has changed. 
Complainant agreed that in 2011 the high bills were attributed to the space heaters used at the service address.  Tr. 26.  The Complainant then testified,

Q.  Now, since you filed your complaint with the Pennsylvania Public Utility Commission, have you tried to contact PECO to have a high bill visit?

A.  Another one?  No.

Q.  Why is that?

A.  I have no electricity.

Tr. 26.

Complainant testified that she did not remove four electric heaters until the winter of 2012.  Tr. 14.  It is noted that the Complainant did not file the Complaint until September 2013, when the winter of 2013 was approaching.  
The usage pattern of the Complainant shows energy usage peaking in December through January suggesting that the Complainant uses electric heat.  See PECO Exhibit 2.  There are no abnormalities in the Complainant’s usage history on the record from November 2010 to October 2013.  PECO Exhibit 2.  The Complainant does not provide any further testimony to substantiate her high bill claim by pointing to specific months or time periods when she believed her usage for bill for electric service was high.  Complainant did not offer any further testimony regarding her alleged high bills. 
A customer cannot establish a case merely by stating his personal beliefs or by posing questions without offering concrete proof.  Ellis v. PECO Energy Co., Docket No. C-2011-2256958, 2013 Pa. PUC LEXIS 333 at *19 (May 17, 2013).  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); The Mid-Atlantic Power Supply Assoc. v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000); see also, Steffy's Pattern Shop v. Frontier Communications of Pennsylvania, Inc., Docket No. R-00994808C0001 (Order entered March 3, 2000).  Furthermore, the Complainant seems to have recanted the claim of high bill in agreeing that her high bills were attributed to the use of space heaters.  
The Company failed to provide a potential energy utilization report because the electric service was terminated at the service address was terminated.  The Company stated that service would need to be restored to perform a proper investigation.  Tr. 45.  The Complainant admitted that her electric service was terminated for non-payment on September 5, 2013.  Tr. 7-8, 34.  PECO’s witness testified that on September 19, 2013, electric service was on at the service address and there was evidence of a bypass of the meter with jumpers on the meter board.  Tr. 44.

Similarly, at the end of the hearing the undersigned ALJ directed the Company to perform an investigation at the service address such that the potential energy of the electric appliances could be recorded.  The Company agreed and attempted to perform the investigation as directed.  On December 26, 2013, PECO went to the service address and found unauthorized use at the service address and tampering of the meter board.  PECO Exhibit 15.  Complainant was provided with the report and an opportunity to object to the truthfulness of the report.  Complainant failed to object to the report.       
I further note that the Complainant provided contradictions in her testimony.  Complainant stated,  
Q.  Was there ever a time that you resided at [service address 2]?

A.  Yes.

Q.  When was that?

A.  Well, it was actually 2005.  It was supposed to be through 


2010, but I left.

Q.  I had my daughter in 2005, so I left in June or July of 2008.

Tr. 14.
Q.  And then when did you come back to [service address 2]?

A.  In May of 2010.
*


*


*

Q.  So you are not at [service address 2] from June 2008 to May 


2010; correct?

A.  Correct.

Q.  So where were you living at that time?

A.  With my boyfriend.

Q.  And where was that?

A.  That was in Philadelphia.  1342 West Lycoming Street.

Tr. 19-20.



Complainant did not have any type of bill, document, identification or evidence to show that she did not live at service address 2 from June 2008 to May 2010.  However, Complainant filed an informal complaint with BCS on March 16, 2009 for service address 2.  Tr. 22, PECO Exhibit 14.  Furthermore, PECO produced a document that had financial history of service to service address 2 for November 2009 and July 2010.  In both instances the account was reported as eligible for the CAP rate and showed the Complainant among the adults of the household.  PECO Exhibit 5.
  Complainant admitted that she was the person as indicated at service address 2.  Tr. 23-24.   



Complainant contradicts her own testimony.  Complainant did not provide a timeframe for the high bill claim.  Complainant admitted that she was satisfied that the high energy usage was attributable to electric space heaters.  Complainant simply did not present circumstantial evidence regarding her electric usage to warrant a sustained high bill claim.  
Furthermore, Complainant’s self- help conduct with unauthorized use of electric service, which she failed to deny thwarted the Company’s and the undersigned ALJ’s efforts to conduct an investigation on her claim.  Complainant’s self-help actions have at a minimum safety and financial ramifications for her household.  Complainant’s conduct of self-help demonstrates a propensity of unethical behavior and a disregard for the safety of the public.  Complainant’s own actions have caused her claim to be unsubstantiated.  Based on the record evidence, this claim is dismissed.

I find that the Respondent, PECO, acted appropriately in compliance with Commission statutes, regulations and precedent, regarding the Complainant’s charges for electric service at the service address. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
3. The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.

4. The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established in Chapter 14 of the Pennsylvania Public Utility Code.  66 Pa.C.S. § 1405.
5. Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa.C.S. § 1405(c).


6.
Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa.C.S. § 1405(d).



7.
A customer’s poor payment history and inability to keep prior Company-issued payment agreements may cause the commission to decline to issue a payment agreement.  Hewitt v. PECO Energy Company, Docket No. F-2011-2273271, Order entered September 12, 2013; and Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2312679, Opinion and Order entered December 19, 2013.

8. The Complainant failed to provide circumstantial evidence that the metered usage billed to her was incorrect.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Tamara Briggs against PECO Energy Company at Docket No. C-2013-2381883 is dismissed.

2. That the Secretary mark this docket closed.

Date: March 21, 2014 


/s/






Angela T. Jones 



Administrative Law Judge
� 	Unauthorized usage was detected at the service address after PECO filed its Answer on September 6, 2013.  Thus, the current outstanding balance due from Complainant for service has increased. 


� 	66 Pa.C.S. is referred to as the “Public Utility Code.” 


� 	The Commission’s Bureau of Consumer Services (“BCS”).


� 	PECO reported the amount of late fees as $1,044.44.  This is a typo, it should be $1,044.40.


� 	One of the names was Denise Briggs.  Complainant admitted that Denise Briggs is her given name.  Tr. 23.
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