BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Pennsylvania Public Utility Commission,	:
Bureau of Investigation and Enforcement	:
						:
			v.			:		C-2014-2402746
						:
Snyder Brothers, Inc.				:


ORDER GRANTING PETITION TO INTERVENE OF THE PENNSYLVANIA INDEPENDENT OIL & GAS ASSOCIATION 

		
On January 17, 2014, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Snyder Brothers, Inc. (Snyder).  The complaint alleges that Snyder violated Act 13 of 2012, the Unconventional Gas Well Impact Fee Act (Act 13).  Act 13 authorizes the Commission to collect, administer and distribute fees collected from unconventional gas well producers.  

The I&E complaint alleges that in calendar year 2011, Snyder failed to identify 24 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint further alleges that for calendar year 2012, Snyder failed to identify 21 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint requests that the Commission order Snyder to pay the past due impact fees plus interest and penalties and administrative charges totaling $507,586.00 and a civil penalty of $50,000.00.

On February 5, 2014, Snyder filed an answer with new matter to the I&E complaint.  The answer denies that Snyder failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 
The new matter asserts that Snyder submitted annual reports to the Commission for calendar years 2011 and 2012, as required by Act 13.  The new matter contends that Snyder accurately identified all of its unconventional vertical gas wells and correct paid the impact fees and administrative charges on those wells, as required by Act 13.  The answer with new matter requests that the Commission dismiss I&E’s complaint with prejudice.  

On February 11, 2014, the Pennsylvania Independent Oil & Gas Association (PIOGA) filed a petition to intervene in this proceeding, pursuant to 52 Pa. Code §§ 5.72-5.75.  PIOGA’s petition alleges that it represents over 900 members interested in natural gas development, including oil and natural gas producers, drilling contractor and service companies, as well as professional firms, individuals and royalty owners.  According to the petition, some of PIOGA’s members are involved in producing natural gas and are subject to the fees imposed by Act 13.

The petition asserts that several of PIOGA’s members filed objections or appeals with the Commission alleging that they had erroneously paid impact fees for calendar year 2011 on wells that were not unconventional vertical gas wells.  According to the petition, the Commission closed the appeals administratively without a formal Commission determination of the issues raised in the objections or appeals because Act 13 contains no provision for refunding impact fees.

The petition contends that the Commission’s resolution of the issues raised by I&E’s complaint will directly affect PIOGA and its producer members subject to the Act 13 impact fees.  The petition argues that PIOGA and its producer members subject to the Act 13 impact fees will be bound by the Commission’s resolution of the issues raised in this proceeding.  According to the petition, the interests of PIOGA and its members are not adequately represented by Snyder or any other party that may seek to intervene in this proceeding.

The petition states that PIOGA’s intervention in this proceeding is in the public interest because PIOGA and its members participated in the Commission proceedings implementing Act 13 and this experience would enable PIOGA to contribute to the full development of the record in this proceeding.  PIOGA indicates that it disagrees with I&E’s interpretation of the provisions of Act 13.  PIOGA requests that it be permitted to intervene in this proceeding. 

On February 27, 2014, I&E filed a reply to Snyder’s new matter.  The reply to new matter denies that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative fees on those wells as required by Act 13.  The reply to new matter requests that the Commission sustain I&E’s complaint and find Snyder in violation of Act 13.

By notice dated March 20, 2014, the Commission scheduled a telephonic prehearing conference for this matter on April 22, 2014 and assigned the case to me.  I issued a prehearing conference order, dated March 20, 2014, setting forth the procedural matters to be addressed at the prehearing conference.

As of the date of this order, none of the parties has filed an answer to PIOGA’s petition to intervene.  PIOGA’s petition to intervene is ready for decision.  For the reasons set forth below, I will grant the petition. 

The Commission’s Rules of Practice and Procedure permit petitions to intervene.  52 Pa.Code §§ 5.71-5.76.  The provision at 52 Pa.Code § 5.72 governs what entities are eligible to intervene in a proceeding and states as follows:
[bookmark: 5.72.]		§ 5.72. Eligibility to intervene.
			(a)  Persons. A petition to intervene may be filed by a person 				claiming a right to intervene or an interest of such nature that 				intervention is necessary or appropriate to the administration of the 			statute under which the proceeding is brought. The right or interest 				may be one of the following: 
   				(1)  A right conferred by statute of the United States or of 					the Commonwealth. 
(2)  An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding. 
   				(3)  Another interest of such nature that participation of the 					petitioner may be in the public interest. 
 			(b)  Commonwealth. The Commonwealth or an officer or agency 				thereof may intervene as of right in a proceeding subject to 					paragraphs (1)—(3). 
 			(c)  Supersession. Subsections (a) and (b) are identical to 1 Pa.				Code §  35.28 (relating to eligibility to intervene).

 		Allowance of intervention is a matter within the discretion of the Commission.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 33 A.2d 641 (Pa. Super. 1943); N.A.A.C.P., Inc. v. Pa. Pub. Util. Comm’n., 290 A.2d 704(Pa. Cmwlth. 1972)  

PIOGA’s petition to intervene is governed by 52 Pa.Code § 5.72(a)(2) since it is not a Commonwealth agency, pursuant to 52 Pa.Code § 5.72(b) and a statute of either the United States or the Commonwealth does not confer on it a right to intervene pursuant to 52 Pa.Code § 5.72(a)(1).  PIOGA’s interest in this proceeding must be of such a nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  

The Commission has defined the language in 52 Pa.Code §§ 5.72(a)(2), requiring that an person filing a petition to intervene have an interest which may be directly affected, as equivalent to an interest that is substantial, immediate and direct.  Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992). This is the same requirement that an entity must meet in order to have standing to initiate a proceeding.

Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (1991).  As stated above, the Commission has held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of a proceeding.  Joint Application of Pennsylvania‑American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., A‑212285F0046/47 and A‑210870F01 (July 9, 1998); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Manufacturers’ Association of Erie v. City of Erie - Bureau of Water, 50 Pa. P.U.C. 43 (1976); Waddington v. Pa. Pub. Util. Comm’n, 670 A.2d 199 (Pa. Cmwlth. 1995), alloc. denied, 678 A.2d 368 (Pa. 1996).  Requiring a person or entity to have a direct, immediate and substantial interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  Pa Pub. Util. Comm’n v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990).
  
Here, PIOGA’s interest in the subject matter of the proceeding is direct if its interests are adversely affected by I&E’s complaint, is immediate if there is a close causal nexus between its asserted injury and I&E’s complaint, and is substantial if it has a discernible interest other than the general interest of all citizens in seeking compliance with the law.  Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267 (Pa. 1996); In re El Rancho Grande, Inc., 437 A.2d 1150 (Pa. 1981); William Penn Parking Garage, Inc.; Empire Coal Mining & Development, Inc. v. Department of Environmental Resources, 623 A.2d 897 (Pa. Cmwlth. 1993); Landlord Service Bureau, Inc.  Mere conjecture about possible future harm does not confer a direct interest in the subject matter of a proceeding.  Official Court Reporters of the Court of Common Pleas of Philadelphia County v. Pennsylvania Labor Relations Board, 467 A.2d 311 (Pa. 1983).

I&E’s complaint alleges that Snyder has failed to comply with the provisions of Act 13.   PIOGA’s and its members’ interests in the proceeding are direct since they may be adversely affected by the Commission sustaining I&E’s complaint.  PIOGA’s and its members’ interests in the proceeding are immediate because they may suffer injury as a result of the Commission sustaining I&E’s complaint.  PIOGA’s and its members’ interest in the proceeding are substantial because they have discernible interests other than the general interest of all citizens in seeking compliance with the law.  PIOGA and its members have standing to intervene in this proceeding.

First, PIOGA’s interest in this proceeding is direct.  An entity’s interest in the subject matter of a proceeding is direct if its interest is adversely affected by the actions challenged in the complaint.  PIOGA represents over 900 members interested in natural gas development, including natural gas producers that are subject to the fees imposed by Act 13.  Several of PIOGA’s members filed objections or appeals with the Commission alleging that they had erroneously paid impact fees for calendar year 2011 on wells that were not unconventional vertical gas wells.  The issues raised by I&E’s complaint will directly affect PIOGA and its producer members subject to the Act 13 impact fees.

PIOGA and its members have an immediate interest in the proceeding because they can demonstrate a close causal nexus between the Commission sustaining I&E’s complaint and the injuries they may suffer.  The Commission sustaining I&E’s complaint could lead to an interpretation of Act 13 that would require PIOGA’s members that are subject to Act 13 to pay additional money in impact fees and administrative fees or be subject to civil penalties imposed by the Commission.
 
Finally, PIOGA’s and its members’ interest in the proceeding are substantial since they have a discernible interest, other than the concern that Snyder comply with Act 13.  PIOGA and its members that are subject to Act 13 can demonstrate that sustaining I&E’s complaint would negatively impact their interests either by requiring them to pay additional impact and administrative fees or be subject to civil penalties imposed by the Commission.  This interest is beyond a mere concern that Snyder comply with Act 13.
 
Next, pursuant to 52 Pa.Code §§ 5.72(a)(2), I must determine whether PIOGA’s interests are not adequately represented by an existing party.  In this proceeding, Snyder’s interest would appear to be similar to PIOGA’s and its members’ interests in that they disagree with I&E’s interpretation of Act 13.  However Snyder’s interests as an individual entity may not coincide with PIOGA’s collective interest in representing its members.  Snyder’s individual interest could conflict with PIOGA’s broader representational interest.  I conclude that PIOGA’s interests in this proceeding are not adequately represented by an existing party.

Finally, pursuant to 52 Pa.Code §§ 5.72(a)(2), I must determine whether PIOGA and its members may be bound by the actions of the Commission in this proceeding.  If the Commission sustains I&E’s complaint, it would be adopting I&E’s interpretation of Act 13.  The Commission would presumably apply this interpretation to other natural gas producers subject to Act 13, including PIOGA’s members.  I conclude that PIOGA may be bound by the Commission’s actions in this proceeding.
 
In conclusion, PIOGA has demonstrated that it has standing to intervene in this proceeding by demonstrating that it has a direct, immediate and substantial interest in the subject matter of this proceeding, is not adequately represented by any of the existing parties and may be bound by the actions of the Commission in this proceeding.  I will grant PIOGA’s petitions to intervene subject to the limitations set forth in 52 Pa.Code § 5.75. 






ORDER

THEREFORE,
	
IT IS ORDERED:

1. 	That the petition to intervene of the Pennsylvania Independent Oil & Gas Association being unopposed, is granted. 

2.	That the Pennsylvania Independent Oil & Gas Association is admitted as an intervenor in the above-captioned case, pursuant to 52 Pa.Code § 5.75.

3.	That admission of the Pennsylvania Independent Oil & Gas Association as an intervenor will not be construed as recognition by the Pennsylvania Public Utility Commission that it has a direct interest in the proceeding or might be aggrieved by an order of the Commission in the proceeding, pursuant to 52 Pa.Code § 5.75(c).

4.	That the Pennsylvania Independent Oil & Gas Association be added as an intervenor to the service list in the above-captioned proceeding.


Dated:	 March 24, 2014			______________________________
						David A. Salapa
						Administrative Law Judge
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