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FIFTH INTERIM ORDER REOPENING THE RECORD TO RECONSIDER RESPONDENT DUQUESNE LIGHT COMPANY’S MOTION TO SEVER FROM THIS BASE RATE PROCEEDING COMPLAINANTS NRG COMPANIES’ RIDER NO. 18 ISSUES AND ANSWERS THERETO AND GRANTING THE MOTION TO SEVER



Background


		In this base rate proceeding, the litigating parties did not achieve a unanimous 
accord.  This case involved 20 parties with distinct and competing interests:  Duquesne Light Company; three statutory parties; five individual complainants; four corporate complainants; and eight intervenors.  A public input hearing was also convened.  The litigating parties engaged in extensive discovery, filed voluminous prepared testimony and exhibits, and they submitted multiple motions, responses and briefs.  Nineteen attorneys representing the respective parties appeared for the evidentiary hearings which occurred over a three-day period in Harrisburg. Seven witnesses testified and were cross-examined.  In others words, this proceeding drew significant interest from a number of parties.

		Investigation of Duquesne Light Company’s proposed Tariff Supplement No. 81 to Electric – Pa. P.U.C. No. 24, combined with consideration of the Company’s existing tariff provision, i.e. Rider No. 18, added to the complexity of the proceeding and presented a challenge in fashioning the appropriate relief.  On January 16, 2014, Duquesne Light Company (DLC or Company), the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, the Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania, the Duquesne Industrial Intervenors, the Citizens for Pennsylvania’s Future, and the United States Steel Corporation filed a Joint Petition for Approval of Non-Unanimous Settlement.  On January 30, 2014, NRG Companies (NRG)[footnoteRef:1] were the only active parties to file objections to the Settlement primarily on the grounds that the Settlement did not address NRG’s issues involving the Company’s Tariff Rider No. 18.  [1:  	The NRG Companies include NRG Power Midwest LP (NRG Midwest), NRG Energy Center Pittsburgh LLC, and Reliant Energy Northeast LLC, and will be referred to collectively herein as the NRG Companies or NRG. ] 


		Additionally, the Company’s proposed tariff’s effective date is May 1, 2014, and April 23, 2014 is the last public meeting to consider the recommended decision, exceptions and reply exceptions before the effective date. 

		Due to the statutory time constraints of this base rate proceeding and the complexity of the issues, specifically the issues surrounding Duquesne Light’s Tariff Rider No. 18 as raised by NRG, there was insufficient time to fully address the complex issues thereby ensuring that due process was afforded to all parties.  Therefore, by email on March 22, 2014, as the presiding officer, I informed counsel for the parties that I would consider a motion from Duquesne Light Company to reconsider the Company’s December 13, 2013 Motion to Sever the Rider No. 18 issues from the base rate proceeding.  I had denied the motion during the evidentiary hearings on December 17, 2013.  If the Company filed the motion to sever by noon on March 25, 2014, any objections or responses thereto would be due by noon on Wednesday, March 26, 2014. 

		The Motion of Duquesne Light Company to Sever From This Base Rate Proceeding the Rider No. 18 Portions of The Complaint Filed by NRG Power Midwest LP, NRG Energy Center Pittsburgh LLC and Reliant Energy Northeast LLC (Motion to Sever) was filed on March 25, 2014.
  
		On March 26, 2014, NRG filed an answer opposing severance of the issues relating to Rider No. 18 into a separate complaint proceeding and, in part, suggested that the investigation be held open for “a subsequent recommended decision on the Rider No. 18 issues by a date certain and that the Commission itself take action by a date certain.”  NRG’s Answer to the Motion to Sever of Duquesne Light Company, pp. 1-3.

		Also on March 26, 2014, Beaver Falls Municipal Authority (Beaver Falls) filed an answer to the Motion to Sever.  Beaver Falls does not object to the granting of the motion. However, Beaver Falls respectfully requests that a procedural schedule be maintained that would “envision Commission action on this case by the Commission Public Meeting of June 5, 2014, with reasonable time periods made available for any necessary exceptions or replies to exceptions.”  Beaver Falls’ Answer to Motion to Sever, pp. 2-3.

		The other active parties to this proceeding did not elect to file a response to the Motion to Sever by the noon deadline on March 26, 2014.

		My above-mentioned March 22, 2014 email to the active parties, effectively, reopened the record that had been closed on February 7, 2014.  This Fifth Interim Order confirms the reopening of the record. 	
		
Procedural History

		On August 2, 2013, DLC filed Supplement No. 81 to Tariff Electric – Pa. P.U.C. No. 24 (Supplement No. 81) to become effective on October 1, 2013.  DLC proposed to increase rates to produce additional annual operating revenues of approximately $76.3 million, or an overall increase of 17.6% in annual distribution revenues, based on data for a Fully Projected Future Test Year (FPFTY) ending April 30, 2015.  

		On August 9, 2013, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Notice of Appearance.  On August 16, 2013, the Office of Consumer Advocate (OCA) filed a Formal Complaint, Public Statement, and Notice of Appearance.  On August 22, 2013, the Office of Small Business Advocate (OSBA) filed a Formal Complaint, Public Statement, and Notice of Appearance.  

		By Order entered September 26, 2013, the Commission suspended the effective date of Supplement No. 81 by operation of law until May 1, 2014, and instituted an investigation into the lawfulness, justness, and reasonableness of the Company’s proposed and existing rates, rules, and regulations.  

On September 27, 2013, Duquesne Industrial Interveners (DII) filed a Formal Complaint.  

On October 28, 2013, the NRG Companies jointly filed a Formal Complaint.  In their Complaint, the NRG Companies alleged, inter alia, that Rider No. 18 may be discriminatory and requested that the Commission investigate this particular tariff provision to ensure that the terms, conditions, and electric energy purchase price continue to be just, reasonable, and non-discriminatory.  NRG Companies Complaint at ¶ 11.  Later in the proceeding, the NRG Companies requested that the Commission either modify the wholesale PURPA rates in Rider No. 18 or eliminate Rider No. 18.  NRG Midwest St. 1 at 6-7; St. 1-S at 6, 9, 12. 

Petitions to Intervene, which were subsequently granted, were filed by the following entities:  the International Brotherhood of Electrical Workers, Local 29 (IBEW); United States Steel Corporation (U. S. Steel); Citizen Power, Inc. (Citizen Power); Community Action Association of Pennsylvania (CAAP); the Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania (CAUSE-PA); Interstate Gas Supply, Inc. (IGS); Citizens for Pennsylvania’s Future (PennFuture); and Beaver Falls Municipal Authority (BFMA).  Various individuals filed Formal Complaints in opposition to the rate increase. 
 		
		A public input hearing was held on October 28, 2013, in the Borough of Green Tree, Pennsylvania.  Two customers made statements but did not testify on the record.  

The Parties served direct, rebuttal, and surrebuttal testimony, along with various exhibits.  

		On November 12, 2013, DLC filed Preliminary Objections raising the following objections to the portions of the NRG Companies’ Complaint pertaining to Rider No. 18:  the Complaint is beyond the scope of the instant base rate proceeding; the NRG Companies failed to join parties indispensable to the claims regarding the PURPA rates paid under Rider No. 18; and the relief the NRG Companies requested is beyond the Commission’s jurisdiction.  On November 22, 2013, the NRG Companies filed an Answer to DLC’s Preliminary Objections.  I denied the Company’s Preliminary Objections by Interim Order dated December 12, 2013.  

		On December 13, 2013, DLC filed a Motion to Sever the Rider No. 18 portion of the NRG Companies’ Complaint from this base rate proceeding.  The ALJ denied the Motion to Sever on the second day of hearings, December 17, 2013. 
 
Also on December 13, 2013, DLC filed a Petition for Interlocutory Review and Answer to Material Questions, raising the following questions:

(1)  Whether the NRG Complaint must be dismissed for failure to join the affected qualifying facilities as necessary and indispensable parties?

(2)  Whether the Commission lacks authority to change the wholesale PURPA rate set forth in Rider No. 18?

.  
The Parties engaged in substantial formal and informal discovery, and DLC responded to approximately 500 discovery requests.  

Evidentiary hearings were held on December 16, 17, and 20, 2013.  At the hearings, the Parties advised the ALJ that all Parties, other than the NRG Companies, had reached a settlement of all base rate issues, and that the only issues remaining for decision were those issues raised by the NRG Companies.  Tr. 71. 

During the hearings, the Parties’ respective testimony and exhibits were admitted into the record.  Certain Parties were cross-examined on issues raised by the NRG Companies, and the NRG Companies cross-examined I&E and the OCA witnesses.  

The record consists of a transcript of 459 pages and the various statements and exhibits of the Parties.  

On December 23, 2013, DLC filed a Brief in Support of the Petition, BFMA filed a Brief in Support of the Petition, and the NRG Companies filed a Brief in Opposition to the Petition. 

On January 6, 2014, the following Parties filed Main Briefs:  BFMA, the NRG Companies, DLC, I&E, and the OCA.  

On January 16, 2014, the following Parties filed a Joint Petition for Approval of Non-Unanimous Settlement (Settlement):  DLC, I&E, the OCA, the OSBA, CAUSE-PA, DII, PennFuture, and U. S. Steel.  Other Parties, including the CAAP, Citizen Power, IGS, IBEW, and BFMA have indicated they do not oppose the Settlement.  The NRG Companies have reserved the right to oppose the Settlement.  NRG Companies M.B. at 7-8.  The Settlement provides for, inter alia, increases in rates designed to produce a net increase in annual distribution operating revenues of $48 million, based on a FPFTY ending April 30, 2015, to become effective for service rendered on and after May 1, 2014.  

On January 17, 2014, the following Parties filed Reply Briefs:  I&E, the OCA, BFMA, DLC, and the NRG Companies. 

		On February 6, 2014, the Commission issued an Opinion and Order declining to answer the material questions raised in Duquesne Light’s December 13, 2013 Petition for Interlocutory Review and Answer to Material Questions and returning the matter to the Office of Administrative Law Judge.  A Fourth Interim Order Admitting Joint Petition For Approval Of Non-Unanimous Settlement Into The Record, together with the attached Appendices A through J, was issued on February 7, 2014.  The Fourth Interim Order also closed the record.

		As mentioned above, the record was effectively reopened on March 22, 2014.  Duquesne Light Company filed its Motion to Sever on March 25, 2014, and NRG and Beaver Falls filed Answers thereto on March 26, 2014.  The record will be reclosed in the ordering paragraphs below.

Discussion

		The heart of the remaining dispute in this proceeding is the justness and reasonableness of Duquesne Light Company’s Rider No. 18.  Written testimony and documentary evidence were submitted on this issue, and there was extensive cross-examination at the hearing.  Duquesne Light, Beaver Falls and NRG Companies also briefed this issue.  
	
		Resolution of the Rider No. 18 issues in this proceeding requires consideration of a number of components, including careful examination of the extensive written testimony and exhibits, review of 459 pages of transcript, multiple briefs, an analysis of the Public Utility Regulatory Policies Act of 1978 (PURPA) as implemented by the Federal Energy Regulatory Commission (FERC) and case law under PURPA, and the Commission’s regulations implementing PURPA at 52 Pa. Code §§ 57.31 et. seq.  

		Duquesne Light Company in its motion to sever argues, in part, as follows:

	
	19.	The NRG Companies argue that Rider No. 18 is unjust and unreasonable because it is no longer consistent with Pennsylvania statutory law and the current regulatory scheme in Pennsylvania (NRG MB, pp. 6, 9-10).  The NRG Companies propose that Rider No. 18 be eliminated in its entirety.  Alternatively, the NRG Companies propose that the wholesale rate set forth in Rider No. 18 be modified to the day-ahead locational marginal price (DALMP) in the Duquesne Zone.  (NRG MB, p. 15)


	20.	Duquesne Light’s Tariff Rider No. 18 establishes the rates to be paid for power produced by certain specified categories of QFs [qualifying facilities] pursuant to PURPA.  Under PURPA, public utilities are required to purchase all electricity produced by independent power producers that obtain status as qualifying facilities.  Electric utilities are required to purchase electricity from qualifying facilities at rates that are just and reasonable to the electric utility, in the public interest, and which do not discriminate against the qualifying facilities.  16 U.S.C. § 824a-3(b); 18 C.F.R. §§ 292.304(a)(1)(i), (ii). [Footnote omitted].


	21. 	As explained in Duquesne Light’s Main Brief, the rates paid pursuant to Rider No. 18 have no impact on the base distribution rates paid by Duquesne Light’s retail customers, the distribution revenues received by Duquesne Light, or the distribution services provided to Duquesne Light’s customers because the NRG Companies have assumed Duquesne Light’s obligations under the QF agreements as part of Duquesne Light’s divestiture of its generation assets in 2000 pursuant to Electricity Generation Customer Choice and Competition Act (Competition Act), P.L. 802, No. 138, effective January 1, 1997, 66 Pa.C.S. §§ 2801-2812. (See Duquesne Light MB, pp. 51-52.)  For this reason alone, the Rider No. 18 issues raised in the NRG Companies’ Complaint should be severed from the base rate proceeding for purposes of a decision. [Footnote omitted].


	22.	Moreover, the novel and complex issues related to Rider No. 18 cannot be fully addressed and decided within the nine-month suspension period for the base rate case proceeding. 


Duquesne Light Company’s Motion to Sever, pp. 7-8.



		Beaver Falls does not oppose the Motion to Sever, but essentially requests that 
a recommendation on Rider No. 18 issues be made within a procedural schedule (including the exceptions and reply exceptions periods) that envisions Commission action on this case by the Commission Public Meeting of June 5, 2014.  

		The NRG Companies suggest that the Settling Parties file an amended Non-Unanimous Settlement that keeps the existing investigation open, while allowing the other provisions of the Settlement to go into effect upon the entry of a final order of the Commission.  The NRG Companies state that they would not oppose such a settlement and would waive their right to file exceptions should such a settlement be recommended by the ALJ for approval.

		Alternatively, the NRG Companies suggest that if the Settling Parties decline to revise the Non-Unanimous Settlement, the rate investigation remain open for final Commission action on the Rider No. 18 issue by June 6, 2014.  The NRG Companies state that they would be willing to waive exceptions to such a recommended decision.

		The NRG Companies state that they want to keep the rate investigation open so that the burden of proof does not shift from Duquesne Light Company to the NRG Companies.  The NRG Companies also express an interest in having the Rider No. 18 issue resolved by June 6, 2014 (presumably the June 5, 2014 Public Meeting) so that the tariff provision, which they characterize as an “unjust, unreasonable and unduly discriminatory price for power,” does not continue “another day.”

See, NRG Companies Answer at 6-7. 

Disposition

		As mentioned above, the Rider No. 18 issues present a certain level of complexity and are important to the parties.  Upon due consideration of the motion and answers and in order to afford due process to all parties, in order to give a thorough treatment of the issues, and to provide sufficient time for the exceptions period, the reply exceptions period and Commission review, Duquesne Light’s Motion to Sever will be granted in the ordering paragraphs below.
  
		Further, I believe that there is a sufficient record upon which to base a recommended decision addressing the Rider No. 18 issues.  Therefore in the base rate recommended decision, I will recommend that the Commission hold the Rider No. 18 issues in abeyance for a separate recommended decision based upon the existing record. 
		
Lastly, the record will be reclosed in the ordering paragraph below.

		THEREFORE,

		IT IS HEREBY ORDERED:

1.	That the Motion of Duquesne Light Company to Sever From This Base Rate Proceeding the Rider No. 18 Portion of The Complaint Filed by NRG Power Midwest LP, NRG Energy Center Pittsburgh LLC and Reliant Energy Northeast LLC at Docket No. C-2013-2390562 from the base rate case at Docket No. R-2013-2372129 is granted.

2.	That in the base rate recommended decision, the Rider No. 18 portion of the Complaint of NRG Power Midwest LP, NRG Energy Center Pittsburgh LLC and Reliant Energy Northeast LLC at Docket No. C-2013-2390562, will be recommended to the Commission for resolution in a separate recommended decision. 

3.	That in the base rate recommended decision it will be recommended to the Commission that there is a sufficient record to resolve in a separate recommended decision the Rider No. 18 portion of the Complaint of NRG Power Midwest LP, NRG Energy Center Pittsburgh LLC and Reliant Energy Northeast LLC at Docket No. C-2013-2390562. 

4.	That the record at Docket No. R-2013-2372129 is closed.

5.	That a Recommended Decision in the base rate case shall be prepared and issued.
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