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HISTORY OF THE PROCEEDING



This Initial Decision finds that PECO has not committed any violations regarding Complainant’s service and that Complainant is not eligible for a payment arrangement. 


On or about October 2, 2013, William Liberatore (“Complainant” or “Mr. Liberatore”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant contends that PECO is threatening to cut off his service or has already cut off his service and that he would like a payment agreement.  Mr. Liberatore also checked the “Other” box on the Complaint form.  As requested relief, he stated that he is a diabetic and keeps his insulin the refrigerator and does not have the $2,300 requested by PECO.   



On or about October 10, 2013, PECO filed an Answer (“Answer”).  All major allegations were denied and it was asserted that Complainant is not entitled to a payment agreement because:  1) he has not kept five Company-issued payment agreements, 2) he has exhausted his use of medical certificates, and 3) his balance is comprised entirely of Customer Assistance Program (CAP) arrearages.
   



A hearing was held on January 7, 2014.  Mr. Liberatore testified on his own behalf and presented no witnesses or exhibits that were admitted into evidence.  PECO was represented by Shawane Lee, Esq., who presented one witness, PECO Regulatory Assessor Richard Conway, and the following exhibits:

PECO Exhibit 1 – Account Activity Statement 

PECO Exhibit 2 – Account Activity Statement 2

PECO Exhibit 3 – Collection History 

PECO Exhibit 4 – CAP History

PECO Exhibit 5 – Payment Agreements

PECO Exhibit 6 – Medical Extension History

PECO Exhibit 7 – Informal Complaint

PECO Exhibit 8 – Decision



The record closed on January 29, 2014. 

FINDINGS OF FACT



1.
Complainant is a PECO electric customer in Philadelphia, Pennsylvania.



2.
Complainant was enrolled in the Customer Assistance Program at a previous address in Philadelphia, Pennsylvania.  (Tr. 15, PECO Exhibit 4).  


3.
When Complainant moved to his current address, his CAP balance and his enrollment in the CAP program were transferred to the current address.  (Tr. 15, PECO Exhibit 4).

4.
Complainant’s balance with PECO is comprised entirely of CAP arrears.  (Tr. 17, PECO Exhibits 1, 2)

5.
Complainant defaulted on five (5) previous payment agreements with PECO.  (PECO Exhibit 5).

6.
Between December 2012 and April 2013, upon receipt of medical certifications, PECO gave Complainant three (3) extensions of his electric service.  (Tr. 18, PECO Exhibit 3). 


7.
Complainant is eligible for reinstatement of his last payment agreement with PECO.  (Tr. 22).


8.
Complainant continues to receive PECO electric service.  (Tr. 12).

APPLICABLE LAW



Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



The law as written prohibits awarding a payment arrangement where the amounts owed were accumulated while the customer was on an assistance program.  Chapter 14 of the Public Utility Code Section 1405(c) provides, 
  (c) Customer assistance programs. - Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
66 Pa.C.S. § 1405(c).
ANALYSIS



Complainant presents 2 issues:  1) PECO is threatening to cut off his service, and 2) he would like a payment arrangement.  There is no basis upon which to grant Complainant relief upon the issue of his service, and a payment arrangement will not be awarded. 


Service



Complainant checked the box on the Complaint form that states that PECO was threatening to cut off his service or had already cut it off.  He did not testify or present evidence that PECO committed any violations with respect to this issue.  There was no evidence of shut-off notice errors or other violations.  Patterson, supra.  As to Complainant’s testimony and statement that his medication requires refrigeration and, therefore, electricity, the record establishes that PECO has complied with the regulations concerning medical certifications.  


Complainant submitted three (3) medical certifications to PECO.  Upon receipt of a medical certification, a company postpones shutting off service for up to 30 days.  52 Pa.Code § 56.114.  Under Commission regulations, a utility is required to accept one medical certificate and two extensions.  After the third extension, the customer is expected to have paid the amount due on the first one.  If the customer has not paid, the Company is not required to extend another medical certification until that balance has been satisfied.  Id.  Complainant exhausted the three medical certifications and PECO complied with applicable regulations.  Moreover, PECO has continued to provide electricity to the Complainant. 



No prima facie case of any violation is established.  Complainant cannot prevail here. 


Payment Agreement


Complainant is seeking a payment arrangement.  Title 66 Pa.C.S. § 1405(c) precludes the Commission from establishing a payment arrangement for arrears that were accumulated under the CAP program.  The $2,300 owed by Complainant is comprised entirely of CAP arrears.  Consequently, Complainant cannot receive a payment arrangement here.  

Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
Complainant has failed to carry the burden of proof with respect to his claim of service shut off or threat to shut off service.  66 Pa.C.S.A. § 332(a).



3.
Complainant is not eligible for a payment arrangement on his balance.  66 Pa.C.S.A. § 1405(d).
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint is denied in part and granted in part.



2.
That all claims of William Liberatore at F-2013-2386466 are denied and the Complaint is dismissed. 



3.
That the docket at F-2013-2386466 be marked closed.

Date:
  March 25, 2014  




/s/












Darlene D. Heep








Administrative Law Judge

� 	CAP is an alternative payment plan for low-income residential customers.
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