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Crystal Garber	:
		:
	v.	:	C-2013-2396173
		:
PECO Energy Company	:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


On November 12, 2013, Crystal Garber (Complainant or Ms. Garber) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company or Respondent).  Complainant alleged that there were incorrect charges on her bill in that she was not living at the Service Location during the time that the bills were incurred.  She further alleged that her mother had requested that the service be discontinued, but that PECO had failed to honor the request.  As relief, Ms. Garber requested that the erroneous charges be removed.
 
On or about December 16, 2013, PECO filed an Answer which denied the material allegations in the Complaint.  The Company requested that the Complaint be dismissed.

By a Telephone Hearing Notice dated February 12, 2014, the parties were informed that an Initial Telephonic Hearing in this case was scheduled for Tuesday, March 25, 2014, at 10:00 a.m.  The Telephone Hearing Notice indicated the telephone numbers at which the parties would be contacted for the hearing at the designated time, and also warned that a party could lose the case if that party did not take part in the scheduled hearing and present facts on the issues raised.  I was assigned to preside in this case and render a decision.

On February 21, 2014, I issued a Prehearing Order which provided notice of the day, date, and time of the scheduled hearing, and set forth various procedural requirements, including the process for the submission of exhibits in advance of the hearing.  The Prehearing Order advised the parties that the case could be dismissed if the customer failed to be available for the hearing.

The hearing convened as scheduled at 10:00 a.m. on Tuesday, March 25, 2014.  At that time, I contacted the Complainant at the telephone number listed in her Complaint.  The Complainant was not available but a woman named Donna Garber, who claimed she was Complainant’s mother, answered the phone.  The woman indicated that her daughter, the named Complainant, was incarcerated, but that she had a power of attorney for her daughter.  No documentation of the alleged power of attorney had been provided.

PECO, who appeared and was represented by Shawane L. Lee, Esquire, objected to Donna Garber’s continuing with the case in place of her daughter.  Ms. Lee indicated that Crystal Garber, not Donna Garber, was the ratepayer of record for the account in question (PECO Account #14494-14065), at the Service Address located at 1227 Meetinghouse Road, Unit B, Ambler, PA 19002.

I received no indication that the Telephone Hearing Notice had been returned as undeliverable by the United States Postal Service.  No requests for continuances were received and none were granted.  I received no notice that the Complaint had been withdrawn and no notice of a settlement in this matter.  In addition, I received no notice that the Complainant could not attend a hearing.

The hearing proceeded and it was noted that Complainant’s failure to appear was unexcused.  As PECO did not have the burden of proof, no witnesses were presented and no exhibits were admitted into the record.  The Company moved for dismissal with prejudice for failure of the Complainant to appear and prosecute the case.  That motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing, on March 25, 2014.


FINDINGS OF FACT

1.	On November 12, 2013, Crystal Garber, the Complainant, filed a Formal Complaint with the Commission.  She alleged that there were incorrect charges on her bill in that she was not living at the Service Location during the time that the bills were incurred.

2.	Complainant was notified of the day, date, and time of the telephonic hearing by a Telephone Hearing Notice, dated February 12, 2014, and by a Prehearing Order, dated February 21, 2014.  These documents were mailed to Complainant at the address provided on the Complaint and were not returned to the Commission by the United States Postal Service as undeliverable.

3.	Complainant received notice of the March 25, 2014, hearing but failed to attend.

4.	Complainant did not settle or withdraw the Complaint prior to the scheduled hearing or obtain a continuance.

5.	The presiding officer’s attempt to call the Complainant for the hearing at the telephone contact number provided in the Formal Complaint was unsuccessful as the Complainant was not available for the call.

DISCUSSION

In her Formal Complaint, Crystal Garber alleged that PECO had acted unreasonably by billing her for service when she was not living at the Service Location.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa.C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  By failing to participate in the hearing, Complainant has clearly failed to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994).  The Telephone Hearing Notice was mailed to the Complainant at the address listed on the Complaint and was not returned to the Commission by the post office.  Therefore, Complainant is deemed to have received this document and had sufficient notice of the day, date and time of the scheduled hearing.

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  By her unexcused failure to appear at a hearing of which she had notice, Complainant waived the opportunity to participate in the hearing and her case will be dismissed with prejudice.  52 Pa.Code § 5.245(a); Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, Opinion and Order entered December 26, 1995.

As an aside, I note that, while the Complainant’s mother Donna Garber apparently was available for the hearing, the Complaint was not filed in both names, and the account in question is solely in Complainant’s name.  There is no indication that the mother Donna Garber has agreed to accept responsibility for this bill.  If the mother wishes to apply for service from PECO for the Service Location, she may apply and provide the requisite documentation to receive service in her own name.

Also, while Donna Garber claimed she had her daughter’s power of attorney, a power of attorney does not authorize a non-attorney to represent an individual in a formal Commission proceeding.  An attorney is required for the representation of another.  See, Westmoreland County v. Rodgers, et al, 693 A.2d 996 (Pa.Cmwlth. 1997), 1997 Pa. Commw. LEXIS 161, app. denied, 553 Pa. 685, 717 A.2d 536, 1998 Pa. LEXIS 797 (1998) (a party does not have the right to be represented by an individual not licensed to practice law in an administrative proceeding).

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. §§ 701, 1501.

		2.	The Complainant has the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

3.	Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (1984).

4.	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994).

5.	An attorney is required for the representation of another.  See, Westmoreland County v. Rodgers, et al, 693 A.2d 996 (Pa.Cmwlth. 1997), 1997 Pa. Commw. LEXIS 161, app. denied, 553 Pa. 685, 717 A.2d 536, 1998 Pa. LEXIS 797 (1998) (a party does not have the right to be represented by an individual not licensed to practice law in an administrative proceeding).

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Motion of PECO Energy Company to dismiss the Complaint of Crystal Garber at Docket No. C-2013-2396173 is granted.

2.	That the Formal Complaint filed by Crystal Garber at Docket No. C-2013-2396173 against PECO Energy Company is dismissed with prejudice for failure to prosecute.


Dated:	March 26, 2014				__________/s/_________________
							Kandace F. Melillo
					Administrative Law Judge
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