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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Patricia C. Manganaro	:
	:
	v.	:		C-2012-2332597
	:
Verizon Pennsylvania LLC	:
	
	
Patricia C. Manganaro	:
	:
	v.	:		C-2012-2332929
	:
Duquesne Light Company	:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


This Initial Decision denies the formal complaint filed by Patricia C. Manganaro (“Complainant”) against Verizon Pennsylvania LLC (“Verizon”) at Docket No. C-2012-2332597 and also denies the formal complaint filed by Patricia C. Manganaro against Duquesne Light Company (“Duquesne Light”) at Docket No. C-2012-2332929.  Complainant failed to prove Verizon or Duquesne Light violated the Pennsylvania Public Utility Code (“the Code”), 66 Pa.C.S. § 101 et seq., the Commission’s regulations or any Commission order.  Complainant failed to meet her burden of proof.  See 66 Pa.C.S. § 332(a).      


HISTORY OF THE PROCEEDING


		On October 22, 2012, Patricia C. Manganaro filed a single formal complaint against both Verizon and Duquesne Light.  The complaint against Verizon was docketed at Docket No. C-2012-2332597.  The complaint against Duquesne Light was separately docketed at Docket No. C-2012-2332929.   Complainant alleges that two wooden utility poles on her property fell and that she did not have electric utility service to her property from May 26, 2012 to May 28, 2012.  The complaint further alleges that Duquesne Light restored service to her property by draping the electric line through the trees and tying the electric line to trees.  This dispute concerns the ownership of two wooden utility poles which fell and have not been replaced.  As relief, Complainant wants the two poles replaced by the responsible utility (Verizon and/or Duquesne Light).  Complainant claims her residential electric utility service provided by Duquesne Light is unsafe and, as relief, she requests safe utility service.  

		On November 26, 2012, Verizon filed its answer and new matter.  Verizon requests that the complaint against Verizon be denied or dismissed in its entirety.  Verizon avers that it does not provide service to Complainant; that it does not have any working facilities on the poles that are the subject of the complaint; that it has removed the copper drop line from the poles; and that it does not own the poles that are the subject of the complaint.  Complainant did not file a reply to Verizon’s new matter.  See 52 Pa.Code § 5.63.   

		On November 28, 2012, Duquesne Light filed its answer.  Duquesne Light denied there is a reliability, safety or quality problem with Complainant’s electric utility service.  Duquesne Light admits it made temporary repairs to restore service and make the scene safe until the owner of the pole on Complainant’s property can replace the pole.  Duquesne Light avers the repair made is not intended as a long-term solution.  Duquesne Light denies ownership of the poles which are the subject of the complaint.  Duquesne Light requests that the complaint against it be dismissed. 

		On August 27, 2013, a Hearing Notice including both docketed proceedings was sent to the parties.  A Prehearing Order, which also included both proceedings in the caption, was issued on August 28, 2013.  An initial in-person hearing was held on October 24, 2013.  Complainant was represented by Edward J. Balzarini, Esquire.  Complainant testified and Complainant’s Exhibits 1-37 were admitted into evidence.  Verizon was represented by William E. Lehman, Esquire.  Verizon presented one witness, Charles Browning.  Verizon’s Exhibit No. 1 was admitted into evidence.  Duquesne Light was represented by Jennifer L. Allison, Esquire.  Duquesne Light presented the following three witnesses:  John Klim, Jane Ann Posney and Donald Piasecki.  Duquesne Light Exhibits 2-5 were admitted into evidence.

		A Briefing Order was issued on November 18, 2013 requesting main briefs to be filed by December 9, 2013 and reply briefs to be filed by December 23, 2013.  Main briefs were filed on behalf of Complainant, Verizon and Duquesne Light.  Reply briefs were filed by Duquesne Light and Verizon.  The record consists of the initial hearing transcript[footnoteRef:1] containing 110 pages and the aforementioned exhibits, as well as the aforementioned briefs.  These complaint proceedings were consolidated for hearing and disposition and the record was closed by Interim Order dated December 24, 2013.      [1:  On November 12, 2013, Verizon filed Proposed Transcript Corrections of Verizon Pennsylvania LLC.  No objections or other comments to the proposed corrections were filed by Duquesne Light or Complainant.  The unopposed transcript corrections are deemed granted pursuant to 52 Pa.Code § 5.253(f)(2).] 


FINDINGS OF FACT

1. Complainant, Patricia C. Manganaro, resides at 325 Jacks Run Road, Pittsburgh, Pennsylvania (Tr. 12).    

2. Complainant purchased her home on Jacks Run Road on December 22, 1999 (Tr. 12).    

3. Complainant’s home is a residential detached dwelling located on 1.875 wooded acres (Tr. 12-13).    

4. Duquesne Light provides electric utility service to Complainant’s home and has done so since 1999 (Tr. 13).     

5. Verizon does not presently and has never provided telephone utility service to Complainant at her current address (Tr. 13, 37, 44).     

6. Sometime over Memorial Day weekend in 2012, Complainant lost electric utility service to her home for approximately 2-3 days (Tr. 14).  

7.	John Klim, a troubleshooter employed by Duquesne Light, responded to
Complainant’s home to address the out of service situation.  He determined that a tree had fallen down and hit the customer’s section of the triplex electrical wiring, which brought the two poles on Complainant’s property down along with the wiring attached to the poles (Tr. 38-39, 62, 90, 105; Verizon Exhibit 1).  

		8.	John Klim checked with Duquesne Light’s District Operations Center after he arrived at Complainant’s property and saw the downed poles.  He was advised that Duquesne Light did not own the poles in question (Tr. 62-63).

		9.	John Klim chose to make a temporary repair to restore electric utility service to Complainant’s property rather than cutting the wire off at the transformer pole and terminating service in May 2012 (Tr. 62-63).  

		10.	John Klim spliced the wire.  He used a ladder at the first downed pole to affix a “one point” to a tree with aluminum wire.  A “one point” is what is used to attach a triplex to a house.  Where the second pole had fallen, he used a rope thrown over a tree limb to hoist the wire up.  He then tied the rope to another tree.  At its lowest point, the electric wire serving Complainant’s house is approximately 15-20 feet from the ground (Tr. 63).

		11.	On October 19, 2013, John Klim inspected the temporary repair he made at Complainant’s property in May 2012.  He testified that the repair is safe and there is no imminent danger of the line coming down or safety hazard present (Tr. 66).    

12.	Duquesne Light does not own the downed poles on Complainant’s 
property.  The Company keeps records of its poles and none of its records identify the poles at issue as Duquesne Light’s poles.  Duquesne Light does not have a right of way on Complainant’s property.  Duquesne Light is also not a party to any joint use agreement with Verizon regarding the two poles (Tr. 39-40, 56, 76-79, 86-87, 90; Verizon Exhibit 1, DLC Exhibits 3 and 4).  

		13.	Verizon does not own the two downed poles on Complainant’s property.  The poles were originally placed on Complainant’s property in 1937 by Bell Telephone Company of Pennsylvania.  The poles installed in 1937 were customer or subscriber owned poles.  If Bell Telephone Company of Pennsylvania had owned the poles that fell on Complainant’s property there would have been an oval tag affixed to each pole above the number 517 seen in Complainant’s Exhibit 11 (Tr. 38-39, 41-43; Complainant’s Exhibit 11, Verizon Exhibit 1).

		14.	Verizon does not have a right of way or an easement with respect to Complainant’s property.  If Verizon owned the poles in question there would be a right of way agreement (Tr. 42-43; Verizon Exhibit 1).  	

		15.	Verizon does not have a joint use agreement with Duquesne Light or any other utility that covers the poles in question.  If Verizon owned the poles there would be a joint use agreement (Tr. 43; Verizon Exhibit 1).     

		16.	Complainant did not see a right of way pertaining to the poles mentioned in the deed to her property (Tr. 33-34).

		17.	Complainant estimates that it is hundreds of yards from Duquesne Light’s utility pole along her road to her house (Tr. 29).  		 

DISCUSSION

		As the party seeking affirmative relief from this Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  

		Furthermore, one must exercise care to ensure substantial evidence in the record supports the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa.C.S. § 704; and Yellow Cab Company v. Pa. Pub. Util. Comm’n, 524 A.2d 1069 (Pa.Cmwlth. 1987).  “Substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  Philadelphia Gas Works v. Pa. Pub. Util. Comm’n, 898 A.2d 671 (Pa.Cmwlth. 2006).  The pertinent inquiry is whether substantial evidence exists to support the Commission’s findings.  Elliot Co. v. Workers’ Comp. Appeal Bd. (Shipley), 785 A.2d 480 (Pa.Cmwlth. 2002).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).  In addition, a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

A.	Ownership of the poles	

		Complainant failed to satisfy her burden of proving that either Duquesne Light or Verizon own the two poles which fell on her property over Memorial Day weekend 2012.  See 66 Pa.C.S. § 332(a).  Ownership of the poles is a factual issue.  The evidence presented at the hearing established that neither utility owns the poles.  

		Verizon presented a business record and explanatory testimony which the undersigned found to credible.  See Tr. 36-45; Verizon Exhibit 1.  Two poles were originally placed on Complainant’s property in 1937 by Bell Telephone Company of Pennsylvania (“Bell”).  The installed poles were listed as “subscriber” poles.  Verizon Exhibit 1.  Verizon’s witness testified credibly that “subscriber” poles are customer-owned poles.  Verizon’s witness further testified credibly that an oval tag would have been placed above the number 517 on each pole by Bell if the poles were owned by Bell.      

	B.	Safety of utility services and facilities

The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa.C.S. §§ 501, 1501.  The Commission may impose civil penalties upon a utility that is found to be in violation of a statute, regulation or order of the Commission.  66 Pa.C.S. § 3301.  

The Public Utility Code defines “service” as follows:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities... (Emphasis added).  

66 Pa.C.S. § 102.  

		1.	Verizon

Verizon does not presently and has never provided telephone utility service to Complainant at her current address.  Tr. 13, 37, 44.  As discussed above, Complainant failed to prove Verizon owns the two poles which fell on her property in May 2012.  Since Verizon does not own the poles and does not provide telephone utility service to Complainant, the complaint against Verizon at Docket No. C-2012-2332597 will be denied in the ordering paragraphs to follow.       




2.	Duquesne Light

Duquesne Light provides electric utility service to Complainant’s home and has done so since 1999.  Tr. 13.  John Klim, a troubleshooter employed by Duquesne Light, responded to Complainant’s home to address the out of service situation in May 2012.  He determined that a tree had fallen down and hit the customer’s section of the triplex’s electrical wiring, which brought the two poles on Complainant’s property down along with the wiring attached to the poles.  Tr. 38-39, 62, 90, 105; Verizon Exhibit 1.  John Klim checked with Duquesne Light’s District Operations Center after he arrived at Complainant’s property and saw the downed poles.  He was advised that Duquesne Light did not own the poles in question.  Tr. 62-63.  Mr. Klim chose to make a temporary repair to restore electric utility service to Complainant’s property rather than cutting the wire off at the transformer pole and terminating service in May 2012.  Tr. 62-63.  Mr. Klim spliced the wire.  He used a ladder at the first downed pole to affix a “one point” to a tree with aluminum wire.  A “one point” is what is used to attach a triplex to a house.  Where the second pole had fallen, he used a rope thrown over a tree limb to hoist the wire up.  He then tied the rope to another tree.  At its lowest point, the electric wire serving Complainant’s house is approximately 15-20 feet from the ground.  Tr. 63.  On October 19, 2013, John Klim inspected the temporary repair he made at Complainant’s property in May 2012.  He testified that the repair is safe and there is no imminent danger of the line coming down or safety hazard present.  Tr. 66.    

In its main brief, Duquesne Light stated as follows:

Under normal circumstances, Duquesne Light Company would not allow a temporary repair to remain in place as long as it has.  Because of the dispute, rather than disconnecting Ms. Manganaro’s service, Duquesne Light Company continues to investigate the repair to verify that it continues to be safe.

Duquesne Light Main Brief, pp. 4-5.

The repairs made by Duquesne Light in May 2012 were not intended to be a permanent fix.  They were intended to restore power to Complainant’s home on a temporary basis until a permanent fix could be made.  A permanent fix is needed to ensure the provision of safe, reliable electric utility service to Complainant’s home. 

Duquesne Light’s Tariff provides that service installations shall be made in accordance with the Company’s “Electric Service Installation Rules.”  Duquesne Light Company Tariff, Supplement No. 35, Second Revised Page No. 11.  Duquesne Light’s Electric Service Installation Rules provide that “[t]he Company will furnish and install an overhead service line, (service drop), up to 100 feet from the property line nearest the Company’s facilities…”  See, https://www.duquesnelight.com/DLdocs/ForYourBusiness/CustomerService/ConstructionAnd NewBusiness/ElectricalInstallationGuidelines/ElectricalInstallationGuidelines orangeBook.pdf, “Overhead Service To A Building,” p. 14.  Since Duquesne Light does not own the downed poles, Complainant must provide a safe point of connection for Duquesne Light’s facilities to connect to her service line 100 feet from the property line nearest Duquesne Light’s facilities.  

The undersigned concludes that Duquesne Light’s decision to forego termination of service because ownership of the downed poles on Complainant’s property was in dispute does not constitute a violation of the Public Utility Code.  66 Pa.C.S. § 101 et seq.  Complainant has failed to prove Duquesne Light violated the Public Utility Code, Commission regulations or any Commission order.  Accordingly, the complaint against Duquesne Light at Docket No. C‑2012-2332929 is denied in the ordering paragraphs to follow.        

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. § 701.

2.	Complainant has failed to meet her burden of proving that she is entitled
to the relief she seeks from this Commission.  66 Pa.C.S. § 332(a).

		3.	The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa.C.S. §§ 501, 1501.  


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Patricia C. Manganaro against Verizon Pennsylvania LLC at Docket No. C-2012-2332597 is hereby denied.

		2.	That the complaint of Patricia C. Manganaro against Duquesne Light Company at Docket No. C-2012-2332929 is hereby denied.

3.	That the Dockets in this proceeding, Docket No. C-2012-2332597 and Docket No. C-2012-2332929 be marked closed.




Date:  March 17, 2014							/s/			
								Mark A. Hoyer
								Administrative Law Judge
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