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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Sherry Dixon (Complainant) filed on February 24, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on November 26, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by PECO Energy Company (PECO or Respondent) on February 10, 2014.[footnoteRef:1]  For the reasons stated below, we will deny the Exceptions and adopt the ALJ’s Initial Decision. [1: 	 	The unusual procedural history of this case is described in detail, infra.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On March 15, 2013, the Complainant filed a Formal Complaint with the Commission against PECO.[footnoteRef:2]  In her Complaint, she alleged that PECO was threatening to shut off her service and that there were incorrect charges on her bill.  She stated that her meter was broken, that she was paying double what she should pay, and that PECO had refused to investigate the matter.  As relief, she requested that PECO look into her account.  She also requested a payment arrangement.   [2: 	 	The Complaint is a timely appeal of the Commission’s Bureau of Consumer Services decision, dated February 13, 2013, at BCS No. 3035014.] 


PECO filed an Answer and New Matter on April 1, 2013.  The Answer admitted that the Respondent provided service to the Complainant at the address shown on the Complaint.  It averred that the Complainant’s bills were correct as rendered and that her high bill concerns had been investigated.  Additionally, the Answer alleged that the Complainant was currently enrolled in the Respondent’s Customer Assistance Program (CAP) and her past due balance was comprised entirely of CAP arrearages.  PECO requested that the Complaint be dismissed. 

		The ALJ convened a telephonic hearing on October 31, 2013.  The Complainant appeared pro se and presented testimony.  PECO was represented by counsel and presented two witnesses who sponsored twelve exhibits, which were admitted into the record.  The record closed on November 5, 2013.  On November 26, 2013, the ALJ issued an Initial Decision in which he found that the Complainant’s bills were correct as rendered and that she was not entitled to a payment arrangement as all of her arrearages were accrued under CAP rates.  



On December 30, 2013, the Complainant filed a letter stating that she had not received the Initial Decision until December 26, 2014, well past the due date to file Exceptions.  She provided a copy of the envelope she received from the Commission with the postmark date showing that she had received the Initial Decision after the due date to file Exceptions.  In the letter, she indicated that she would be filing Exceptions.  By Secretarial Letter dated January 2, 2014, the Complainant’s letter was returned to her for a signature and a certificate of service.  The Commission received the corrected document on January 10, 2014.  

On January 21, 2014, the Commission noted that the Initial Decision became the final action of the Commission when no Exceptions were timely filed.  Considering the allegations in the Complainant’s letter, however, the Commission rescinded that action and granted the Complainant an extension of time in which to file Exceptions.  On February 10, 2014, the Commission received her Exceptions but returned them for lack of a signature.  On February 24, 2014, the Commission received the corrected filing.  As the Complainant did not timely receive the Initial Decision and complied with the due dates imposed by the Commission for an extension of time and to correct her filings, her Exceptions are considered timely filed.

It appears from PECO’s Replies to Exceptions, that the Respondent received a copy of the Exceptions on February 7, 2014.  PECO filed Replies to Exceptions on February 10, 2014. 

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Salapa made thirty-six Findings of Fact and reached eight Conclusions of Law.  I.D. at 5-9 and 19.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Relying on the testimony and exhibits presented by the Parties, the ALJ held that the Complainant had failed to prove her bills were inaccurate, concluding that the bills were correct as rendered and that the Complainant was capable of using the amount of electricity for which she was billed.  I.D. at 16.  He reasoned that the Complainant did not specify any particular month in which her bills were high but merely asserted that she was paying double what she should pay and that her meter was malfunctioning.  The ALJ also noted that, although the Complainant testified that she did not use her dishwasher and rarely used the space heaters, she had testified that she used the space heaters to supplement her gas heat.  I.D. at 6 and 13. 

Turning to the evidence presented by PECO, the ALJ found that the Respondent had produced evidence demonstrating that it had twice conducted high bill investigations; the first on December 9, 2009 and the second on February 5, 2013.  These investigations had included checking the number and types of electric appliances at the service address and testing the meter.  The ALJ noted that, during the February 2013 investigation, PECO discovered four electric space heaters.  It also removed, replaced, and tested the meter and reported that the meter had been accurately recording usage.  I.D. at 6-7.  Finally, the ALJ found that PECO had demonstrated that the Complainant’s actual usage was below her potential usage, no foreign load was present, and there was no meter mix up with another unit at the service address.  He dismissed the Complaint.  I.D. at 14 and 19.[footnoteRef:3]   [3: 	 	The ALJ also found that the Complainant was not eligible for a payment arrangement because all of her arrearages were accrued under CAP rates and could not be the subject of a payment arrangement under 66 Pa. C.S. § 1405(c).  I.D. at 18.  ] 


Exceptions and Replies

		The Complainant filed two Exceptions and PECO filed Replies to Exceptions.  We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., DeStefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C‑00923950 (Order entered October 19, 1992); William Schleicherinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered March 26, 1993).  In the interest of securing the just, speedy and inexpensive determination of this proceeding, we will consider the merits of the Complainant's Exceptions.  52 Pa. Code § 1.2(a).

		In her Exceptions, the Complainant states that she does not agree with the ALJ’s decision and alleges that she had asked PECO to change out her meter for years and the Respondent only did this one or two days before the hearing.  She additionally alleges that she either does not use, or does not have, the appliances PECO said were at the service address.  Specifically, she avers that she has not used space heaters for over a year and her bill is still extremely high.  Exc. at 1. 

		In its Replies, PECO contends that the Complainant has failed to meet her burden of proof.  The Respondent argues that she did not present any evidence of incorrect billing and that her high balance is caused by non-payment of her bills over several years.  Further, PECO argues that the record demonstrates that the Respondent addressed the Complainant’s high bill and meter concerns through two field visits.  Finally, the Respondent contends that the Complainant supplements her heat with electric heaters causing high consumption.  R. Exc. at 4-6. 

Disposition

		The Complainant’s first Exception avers that PECO only gave her a new meter one or two days before the hearing even though she had been asking for a new meter for years.  We find no support for this contention and will deny this Exception.  The record evidences that the Complainant’s meter was removed, tested and replaced in April 2013, as part of the high bill investigation initiated in February 2013.  Tr. at 78-79.  Subsequently, on September 19, 2013, the Complainant’s meter was replaced as part of PECO’s previously scheduled deployment of smart meters to replace all older models of meters in the Respondent’s service territory.  This replacement was not part of any high bill investigation.  Tr. at 85.  The record does not contain any evidence, nor any assertion, of the meter being replaced any time after September 19, 2013.  The hearing in this matter was held on October 31, 2013, well over a month after PECO installed the AMI meter. 

		The Complainant’s second Exception contends that her bill is still extremely high and argues that she does not use all the electric appliances PECO represented were at her residence.  We agree with the ALJ that the Complainant was correctly billed and that she was capable of using the amount of electricity for which she was billed.

		When resolving a billing dispute, the Commission has determined that a complainant may establish a prima facie case by showing that the disputed bill was abnormally high when compared to prior usage patterns and that her or his pattern of usage had not changed.  In addition, the billing history of the Complainant, a change in the number of household occupants residing at the service address, the Complainant’s potential for the utility’s commodity usage, and any other relevant facts or circumstances may be considered.  Evidence of an accurate meter is not conclusive evidence that the disputed bill is correct.  Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).  Evidence of a meter test demonstrating that a meter is accurate can be overcome by circumstantial evidence that otherwise indicates that a bill is too high.  Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010).  

		In Waldron, the Commission found that the record did not contain sufficient evidence on which to base a decision and remanded the case to the Administrative Law Judge.  In so doing, the Commission indicated that the utility could successfully rebut the Complainant’s prima facie case by presenting evidence of, inter alia, a lack of possibility of error in reading the meters or evidence of defective wiring and by eliminating several possible major causes of excessive or abnormal usages.  Waldron at 8.  

		Here, the Complainant testified that her bills were too high and that her meter was broken.  She did not produce any circumstantial evidence to demonstrate that she could not have used the amount of electricity for which she was billed.  In contrast, PECO presented evidence of a high bill investigation detailing the number and type of electric appliances found at the service address as well as evidence of an accurate meter test.  Although evidence of an accurate meter is not conclusive, PECO also presented evidence that no foreign load existed and that there was no meter mix up at the service address.  Significantly, PECO demonstrated that the Complainant’s actual usage was below her potential usage.  The Complainant has failed to meet her burden of proof and her testimony was successfully rebutted by the Respondent.  This Exception is denied. 

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Sherry Dixon, filed on February 24, 2014, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge David A. Salapa, issued on November 26, 2013, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Sherry Dixon on March 15, 2013, against PECO Energy Company, is dismissed, consistent with this Opinion and Order.



4. That the proceeding docketed at F-2013-2353645, be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: April 3, 2013

ORDER ENTERED:  April 3, 2014

10
image1.png




