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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Alliance of Youth Mission Ministries (Alliance or Complainant), filed on December 17, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued December 4, 2013, in the above-captioned proceeding.  PECO Energy Company (PECO or Respondent) filed Replies to Exceptions on December 19, 2013.  For the reasons set forth herein, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  
  


History of the Proceeding

On April 3, 2013, Alliance filed a Formal Complaint (Complaint) against PECO, alleging that there were incorrect charges on its bill and requesting a payment agreement.  The Complainant averred that it purchased the building located at 3040 North 22nd Street, Philadelphia, Pennsylvania (service address) in January 2012, and did not take physical possession of the building until June 2012, at which time it requested electrical service.  The Complainant also averred that, approximately two weeks after its application for electric service was approved, PECO notified it that it was obligated to pay for usage from January 2012 to June 2012.  The Complainant asserted that PECO was billing it for service used by another organization.  As relief, the Complainant requested that the Commission review its electric bill and remove the charges for which it was not responsible. 

On April 29, 2013, the Respondent filed an Answer and New Matter.  In its Answer, PECO denied the material allegations in the Complaint.  As New Matter, PECO asserted that, as a commercial customer, the Complainant was not entitled to a Commission-issued payment agreement under Section 1405 of the Public Utility Code (Code), 66 Pa. C.S. § 1405, and Chapter 56 of the Commission’s Regulations, 52 Pa. Code § 56.  PECO endorsed its New Matter with a Notice to Plead, advising the Complainant that it had twenty days to file a reply.  The Complainant did not file a reply to PECO’s New Matter.  

		An evidentiary hearing was held on July 22, 2013.  The Complainant was represented by counsel who presented the testimony of H. Scott Hawes, President of Alliance, and offered four exhibits that were admitted into the record.  The Respondent was represented by counsel who presented the testimony of Michelle Browne-Cathey, a Credit and Collection Supervisor, and offered sixteen exhibits that were admitted into the record.  

		The record consists of a 138-page transcript and twenty exhibits.  The record was closed on August 8, 2013.

In the Initial Decision, issued on December 4, 2013, ALJ Pell found that the Complainant did not meet its burden of proof and dismissed the Complaint.  I.D. at 10.  

As previously noted, the Complainant filed Exceptions on December 17, 2013.  PECO filed Replies to Exceptions on December 19, 2013.   

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Pell made twenty Findings of Fact and reached ten Conclusions of Law.  I.D. at 3-5, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Initial Decision 

		ALJ Pell determined that Alliance failed to satisfy its burden of proving that PECO improperly billed it for electric service provided to the service address from January 17, 2012, through June 2012, or that Section 5.1 of PECO’s Tariff Electric – Pa. 


P.U.C. No. 4[footnoteRef:1] is unreasonable.  I.D. at 8.  The ALJ found that Section 5.1 of PECO’s tariff allows PECO to determine liability for a past due balance by using information contained on a valid mortgage, lease, deed, or renter’s license.  The ALJ stated that, in this case, PECO used a deed supplied by Dominique Dixon, who completed an application for electric service on June 13, 2012, on behalf of Alliance and identified herself as Alliance’s President.  The ALJ also stated that the deed indicated that Alliance acquired the property on January 17, 2012, and PECO determined that electric service was used at the service address between January 17, 2012, and the date that Ms. Dixon applied for service.  Id. at 7.   [1:  	Section 5.1 of PECO’s tariff provides the following, in pertinent part:
  
The Company may, at its discretion, determine liability for a past due balance by:
(1)  Use of Company records that contain information previously provided to the Company;
(2)  Information contained on a valid mortgage, lease, deed or renter’s license;
(3)  Use of commercially available public records databases;
(4)  Government and property ownership records  ] 


	   	The ALJ found unconvincing the Complainant’s witness’ testimony that another organization, N.P.O. International Nursing Services, Inc./Dillard House (N.P.O./Dillard House), occupied the service address and should be held responsible for the charges that occurred from January 17, 2012, to the date that Ms. Dixon applied for service.  The ALJ stated that the record demonstrated that Ms. Dixon applied for service on Alliance’s behalf and accepted responsibility for the balance that accrued after January 17, 2012, by entering into a payment agreement with PECO to pay down the balance.  The ALJ concluded that the record also demonstrated that Ms. Dixon was not only an Alliance board member but was also affiliated with N.P.O./Dillard House, the organization that occupied the service address prior to Alliance.  Id.  The ALJ also determined that Earnestine Oliver Brown was the Executive Director for N.P.O./Dillard House and the founder of Alliance.  Id. at 7-8.  The ALJ concluded that, based on a board member’s acceptance of responsibility for the debt on Alliance’s behalf and the personnel overlap between these two organizations, PECO properly billed Alliance for the disputed amount.  Id. at 8. 

		Additionally, the ALJ determined that, because the Complainant is a commercial customer, it is not entitled to a Commission-issued payment agreement under Chapter 14 of the Code, 66 Pa. C.S. §§ 1401, et seq., or Chapter 56 of the Commission’s Regulations, 52 Pa. Code § 56.  I.D. at 8.  The ALJ quoted Section 1405(a) of the Code, which provides that the “commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.”  The ALJ concluded that, because commercial customers do not fall within the definition of either an “applicant” or a “customer” as set forth in Section 1403 of the Code, 66 Pa. C.S. § 1403, commercial customers are not entitled to a Commission-issued payment agreement under the Code.  I.D. at 8.  The ALJ additionally reasoned that the Commission has consistently held that a customer with a commercial account for public utility service is not entitled to a payment agreement or the other protections available to residential accounts under Chapter 56 of the Commission’s Regulations.  Id. at 8 (citing Bio/Data Corp. v. PECO Energy Co., Docket No. 
C-20026698 (Order entered July 30, 2002) at 2-3; Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C-00015522 (Order entered October 15, 2001) at 3; and Kenny v. Duquesne Light Co., 1996 Pa. PUC Lexis 202 at *3; also citing 52 Pa. Code 
§§ 55.2(a), 56.1).  
		 
Exceptions, Replies, and Disposition

		 In its Exceptions, the Complainant avers that, by capriciously disregarding facts that were admitted to by the Respondent and were necessary to make a proper determination, the ALJ committed errors of law and abused his discretion.  Exc. at 1.  According to Alliance, these facts include the following:  (1) N.P.O./Dillard House occupied the service address for approximately five years prior to January 2012, and PECO billed N.P.O./Dillard House for electric service provided to the service address for the benefit of N.P.O./Dillard House; (2) while the service address was sold to the Complainant on January 17, 2012, N.P.O./Dillard House continued to occupy the service address, and PECO billed N.P.O./Dillard House for electric usage at the service address from January 17, 2012, through May 31, 2012, in the amount of $8,292.92; and (3) on or about June 27, 2012, PECO transferred the service address account from N.P.O./Dillard House, removed the $8,292.92 bill from N.P.O./Dillard House’s account, and billed the Complainant for that amount.  Id. at 1-2.  The Complainant asserts that it did not occupy the service address or use any electric service during the period from January 17, 2012, through June 27, 2012, and PECO did not present any evidence to the contrary.  As such, the Complainant believes that the ALJ abused his discretion in finding that PECO could legally bill it for electric usage for the disputed time period.  Id. at 2. 

		In response, PECO states that the ALJ correctly considered all of the facts in this case, including the fact that the executive officers of N.P.O./Dillard House, Ms. Dixon and Ms. Brown, are also the executive officers of Alliance.  R. Exc. at 4.  PECO avers that N.P.O./Dillard House and Alliance are the same entity, and Alliance avoided a prior debt for electric service charges by changing its corporate name and identity.  Id. at 4-5.  PECO believes that Alliance is attempting to avoid the $8,292.92 in electric service charges incurred since it purchased the service address property.  Id. at 5.  

		Based on our review of the record and the ALJ’s Initial Decision, we find that the ALJ properly considered the facts presented in this case in reaching his decision, including the information pertaining to N.P.O./Dillard House’s previous occupation of the service address property; the bills that PECO issued to N.P.O./Dillard House for electric usage at the service address; and PECO’s decision to establish service in Alliance’s name retroactively to January 17, 2012, the date listed on the deed to the service address property.  See, I.D. at 3, 4, 6, 7-8; Findings of Fact Nos. 5, 9, 12, 14, 16, and 17.  

		Based on the record, the ALJ correctly determined that Section 5.1 of PECO’s tariff allows PECO to use the information contained on a valid deed when determining liability for a past due balance.  In this case, the record demonstrates that PECO used the information contained on the deed supplied by Ms. Dixon on June 13, 2012, when she applied for electric service on behalf of Alliance.  Thus, PECO appropriately billed Alliance for electric usage at the service address between January 17, 2012, and the date that Alliance applied for service.  Tr. at 36-37, 55-56, 58; Complainant Exh. 4. 

		Additionally, Alliance avers that the ALJ committed errors of law and abused his discretion by admitting hearsay testimony and certain documents over its objections and using that information to reach a determination in this case.  Specifically, Alliance states that Section 5.1 of PECO’s tariff was improperly admitted into evidence and was improperly relied upon to reach the conclusion that PECO could bill Alliance for usage during the disputed time frame.  Alliance also states that the ALJ erred in admitting the hearsay testimony of PECO’s witness, Ms. Browne-Cathey, on the basis that she had no first-hand knowledge of the issues regarding Ms. Dixon’s interaction with PECO’s representatives.  Exc. at 2.  

		In its Replies to Exceptions, PECO notes that Section 5.1 of its tariff is available to the public on PECO’s website and was, therefore, available to the Complainant’s counsel.  PECO also notes that it attached Section 5.1 to its Answer to the Complaint and wrote the tariff section in its Answer.  PECO fails to understand how the ALJ could have erred by admitting a tariff section into evidence.  With respect to the testimony of Ms. Browne-Cathey, PECO states that the business record exception to hearsay under Pennsylvania Rule of Evidence 803(6), Pa. R.E. 803(6), permitted Ms. Browne-Cathey to testify concerning PECO’s business records kept in the ordinary course of business.  PECO explained that Ms. Browne-Cathey supervises all commercial accounts, maintains the account records at issue, and reviewed PECO’s business records to testify at the hearing.  R. Exc. at 6; Tr. at 78-80.    

		Based on our review of the record, we conclude that the ALJ properly admitted the evidence and testimony in this proceeding.  First, Commission-approved public utility tariffs are routinely admitted as exhibits in Commission proceedings and have the force and effect of law.[footnoteRef:2]  In this case, the tariff is directly relevant to the issue of whether PECO appropriately charged the Complainant for electric usage starting on January 17, 2012.  As PECO points out, the Complainant had notice of Section 5.1 of the tariff because it is publicly available and PECO included it within its Answer and as an attachment to its Answer.  Second, we agree with PECO that Ms. Browne-Cathey’s testimony was properly admitted as it fell within the business record exception to hearsay under Rule 803(6) of the Pennsylvania Rules of Evidence, Pa. R.E. Rule 803(6).   [2: 	 	Tariffs, of course, are filed with the Commission.  Such documents may be offered in evidence as public documents pursuant to 52 Pa. Code § 5.406.] 

		
Further, Alliance contends that the ALJ erred and/or abused his discretion by placing a greater burden of proof on the Complainant than the preponderance of evidence standard set forth on page six of the Initial Decision.  Exc. at 2-3.  Specifically, Alliance avers that the ALJ improperly placed the burden of proof upon it to prove that PECO incorrectly billed it for electric usage from January 17, 2012, through May 31, 2012.  Alliance states that the record demonstrates that PECO did not bill it for usage during that time period, and PECO did not dispute the fact that N.P.O./Dillard House was billed for usage for that time period.  Alliance also generally states that the Initial Decision is not supported by substantial evidence and is contrary to law.  Id. at 3.  

		In reply, PECO states that the ALJ correctly articulated the burden of proof in the Initial Decision and that it was incumbent on the Complainant to establish that PECO violated its tariff, the Code, or a Commission Regulation or Order.  PECO asserts that Alliance failed to present any evidence to demonstrate that it is not responsible for the $8,292.92 in electric charges.  PECO submits that the Complainant did not present a lease agreement between N.P.O./Dillard House and Alliance demonstrating that there was a lease in place during the time period at issue or any other proof that it should not be responsible for the charges incurred after it purchased the property.  PECO asserts, on the other hand, that it offered proof that Ms. Dixon applied for service on behalf of the Complainant and accepted the $8,292.92 in electric charges by entering into a payment agreement with PECO.  R. Exc. at 5.  PECO avers that it also presented Section 5.1 of its tariff to demonstrate that it properly used the deed the Complainant presented to apply for service to determine that the Complainant purchased the property on January 17, 2012, and correctly back-billed the Complainant for service charges starting on January 17, 2012.  Id. at 5-6.  

		Based on our review of the Initial Decision and the applicable law, we conclude that the ALJ correctly explained the burden of proof in his decision.  As the ALJ indicated, the Complainant bore the burden of proof, pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  Because Alliance was challenging PECO’s decision to bill it for electric usage from January 17, 2012, to May 31, 2012, Alliance had the burden of showing that PECO’s decision to bill it violated the Code or a Commission Regulation or Order.  We agree with the ALJ that, based on the record, Alliance did not meet its burden of proving that PECO improperly billed it for electric service provided to the service address, particularly in light of the evidence demonstrating that PECO billed the Complainant consistent with Section 5.1 of its tariff.

Additionally, the ALJ correctly stated that Alliance had the burden of proving that the application of Section 5.1 of PECO’s tariff was unreasonable.  See, I.D. at 7, 8.  It is well-established that Commission-approved tariff provisions are prima facie reasonable.  Id. at 7 (citing Lynch v. Pa. PUC, 140 Pa. Commw. 599, 594 A.2d 816 (1991), alloc. denied, 529 Pa. 670, 605 A.2d 335 (1992) and 66 Pa. C.S. § 316).  In this case, the Complainant has not presented evidence that Section 5.1 of PECO’s tariff is unreasonable.  Id. at 8.  
  
		Finally, Alliance requests an extension of time to file its Exceptions or, in the alternative, the right to amend and/or supplement its Exceptions.  Alliance states that the Initial Decision is dated November 27, 2013, and is post-marked December 4, 2013, but its counsel did not receive the decision until December 9, 2013.  Id. at 3-4.  Alliance avers that, as a result, it was deprived of adequate time to review the decision and file Exceptions thereto.  Id. at 4.  Alliance submits that twelve days of the twenty-day period for filing Exceptions had expired by the time it received the Initial Decision.

	Under the circumstances in this case, we are not inclined to provide Alliance with an extension of time to file its Exceptions or the option to supplement its Exceptions.  While it appears that Alliance misunderstood the deadline for filing Exceptions, we believe that we provided adequate notification to Alliance’s counsel regarding the time frame for filing Exceptions.  Our Regulations provide that Exceptions are to be filed within twenty days of the issuance of the Initial Decision.  52 Pa. Code 
§ 5.533(a).  Additionally, the Secretarial Letter, dated December 4, 2013, which accompanied the Initial Decision that was sent to Alliance’s counsel, clearly indicated the following:  “Your signed Exceptions to the decision, if any, must be:  (1) filed with the Secretary of the Commission, and (2) mailed or hand-delivered to each party of record, within twenty (20) days of the date of this letter” (emphasis in original).  Accordingly, while Alliance filed the Exceptions on December 17, 2013, it received notice that the Exceptions were not due until twenty days from the date of the December 4, 2013, Secretarial Letter – December 24, 2013.  As such, we believe that the Complainant was provided with adequate time to file Exceptions in this case.  
Conclusion

		Based on our review and analysis of the record in this proceeding, including the Initial Decision, and the Exceptions and Replies thereto, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		
IT IS ORDERED:

		1.	That the Exceptions of Alliance of Youth Mission Ministries, filed on December 17, 2013, are denied.
		
2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued December 4, 2013, is adopted, consistent with this Opinion and Order.  

3.	That the Formal Complaint filed by Alliance of Youth Mission Ministries against PECO Energy Company, at Docket No. C-2013-2358115, is dismissed.

4.	That this case shall be marked closed.  
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							Rosemary Chiavetta
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