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Christopher P. Pell
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HISTORY OF THE PROCEEDING
This Initial Decision dismisses the Complaint of Arnold Neubauer for failing to carry his burden of proving that that there is a reliability, safety or quality problem with his utility service. 

On June 26, 2013, Arnold Neubauer (complainant) filed a formal Complaint (Complaint) against Cavalier Telephone Mid-Atlantic LLC (Cavalier or respondent) with the Pennsylvania Public Utility Commission.  In the Complaint, the complainant placed a check-mark in the box indicating “I am having a reliability, safety or quality problem with my utility service.”  The complainant provided the following explanation in an attachment:

Problem started in late 2012 Oct, Nov. when I was being charged $3.00 for operator assisted 411 calls.  I said to several billing reps I did not make those calls and was credited for same.  In Jan, Feb, March, April of 2013 I was charged for an operator assisted call and was credited for same.  In May 2013 I called several repair reps for my problem and was finally connected with Kelly at 1-877-340-2555 at 3:08 PM to 4:18 PM on 5/13/13.  She said no repair rep was supposed to come out that time problem was to be fixed in the main office at 5 Pts in NE Philly, PA 19111.  I asked her to switch my line out trunk to a different line to avoid being charged $3.00 call.  On 5/26/13 a Verizon Tech “splitter” Ken came out 11:30 – 11:45 AM and found a solid ground on my line 215-533-9478 which was the cause of my being charged $3.00 for Jan, Feb, March, April.

On 6/22, 23, 24, 25, 26, 27, 28, 29, 30, 31 till 5 PM my line was down no dial tone.  I called at least 12 repair people (phone reps) at 1-877-340-2555 and they kept sending out tech reps but the tech reps found no dial tone.  On 6/29/13 Verizon Rep Martin 12:35 said he was here to change my number.  I said no I wanted to keep my number 215-533-9478.  I told him to go.  He reported on his ticket he could not gain access.  Lie.  Cavalier reps believed him, not me!!!
Finally on Wed 6/29/13 spoke to Miss “Daniel” and she told me the earliest she could get 2 repair reps, Cavalier Verizon out following Wed 6/5/13 I said no, not acceptable, Verizon was blaming Cavalier, Cavalier was blaming Verizon and I was in the middle with no dial tone.  A Verizon Rep Drty (sic) said on 5/29/13 2:15 that the problem was with Cavalier because you have no dial tone signal – “Give them heck” On 5/30/ I called 1-877-340-2555 and was connected to Brian at 1:30  and demanded to speak to Mgr of office.  I spoke to Pat at 1-870-743-5095 1:40 PM.  I was angry because my line was down for 9 days and all I was getting was excuses.  Finally on 6/31/13 Fri. 5 PM Sharla called me and told me my line was up.  My problem is why when Kelly on 6/13/13 at 3:08 said the problem was in main office was why did my line go down for 9 days.  Why did Cavalier and Verizon reps agree I had no dial tone when they got here, why did Cavalier phone repair keep sending out tech reps when the signal was not reaching my line.  After I got so angry I told phone reps (Cavalier) I was going to contact FCC and PUC to resolve problem.  When I spoke with Pat on 1:40 5/30/13 then the problem was fixed in the office in day.  I have been speaking with so many incompetent reps that I could not get a good answer.  
I request financial restitution, see requested relief.

Under the “requested relief” section, the complainant requested the following:

Request Cavalier communications license be suspended/revoked for a short period 30-60-90 days, a fine be subjected, and a financial renumeration (sic) to me Arnold Neubauer for all the intense agrevation (sic) of 9+ days with no phone service in addition to the lies told to me by Cavalier Representatives, including svc reps. Of this I have proof.



On July 29, 2013, respondent filed an Answer to the Complaint.  In the Answer, respondent explained that Cavalier provides service to the complainant via a loop and other facilities negotiated under an interconnection agreement with Verizon Pennsylvania to a network interface device (NID) located in the apartment building in which the complainant resides.  Respondent further explained that wires and cabling within the apartment building are the responsibility of the complainant and/or complainant’s landlord.  Respondent admitted that it credited the complainant’s account for objected to customer assistance calls on several occasions.  Respondent also admitted that on May 13, 2013 a representative advised the complainant that his dial tone issues appeared to be caused by inside wiring on the customer’s side of the NID.  Additionally, respondent admitted that a new line was put into operation on May 23, 2013 at the complainant’s request, and that the complainant was without a dial tone from May 23, 2013 through May 31, 2013.  Respondent indicated that on June 3, 2013 Cavalier credited the complainant’s account in the amount of $18.66.  Lastly, respondent indicated that:  after he filed his Complaint, the complainant contacted Cavalier to complain about static on his line; that Cavalier and Verizon investigated and determined that the reported service issues were likely caused by faulty inside wiring; that Cavalier contracted with a third-party contractor to investigate the assumed faulty inside wiring; that on July 15, 2013, Cavalier was advised that repairs were undertaken on the apartment building inside wire; that on July 15, 2013, Cavalier applied a further credit to the complainant’s account of $25.57 as a courtesy; that on July 18, 2013 the complainant contacted Cavalier and asked for additional credits to be placed on his account in relation to the July 3, 2013 reported service issue; and that as a courtesy, Cavalier applied another credit to his account in the amount of $9.00.  Regarding the complainant’s requested relief, respondent asserted that suspension of operations is an onerous remedy for the individual situation complained of and would adversely affect Cavalier’s 9,633 customers in Pennsylvania.  Accordingly, respondent requested that the complainant’s Complaint be dismissed.


By Hearing Notice dated August 23, 2013, a hearing was scheduled for October 1, 2013 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on September 24, 2013.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



By Prehearing Order No. 2 dated September 27, 2013, I granted Cavalier’s request to allow its counsel and witness to appear telephonically at the October 1, 2013, hearing.



The hearing convened as scheduled on October 1, 2013.  The complainant appeared pro se and testified.  Respondent appeared telephonically and was represented by Norman J. Kennard, Esq., who presented the testimony of Jessica Smith, a paralegal for Windstream Communications.
  Neither party offered exhibits for admission into the record.  



The record in this case consists of an 83 page transcript.  The record closed on October 21, 2013, when I received the transcript of the October 1, 2013, hearing.

FINDINGS OF FACT

1. The complainant in this case is Arnold Neubauer.  The complainant resides at 7827 Langdon Street, Philadelphia, PA 19111 (service address).  The complainant’s residence is part of an apartment complex.  Tr. 10.
2. The respondent in this proceeding is Cavalier Telephone Mid-Atlantic LLC  (Cavalier).  Cavalier is a competitive local exchange carrier.  Tr. 43.
3. Complainant has been a Cavalier residential voice service customer since October 27, 2010.  Tr. 44. 

4. Cavalier provides service to the complainant via a loop and other facilities physically provided by Verizon Pennsylvania and used by Cavalier pursuant to an interconnection agreement between Cavalier and Verizon.  The two companies coordinate on trouble reports for Cavalier’s customers.  Tr. 44. 

5. In January, February, March, April, May, June and July of 2013, charges for operator assistance calls appeared on the complainant’s monthly bills.  These are calls made to the operator by dialing “0”.  Tr. 11-12, 45.

6. Complainant reported these charges to Cavalier and advised Cavalier that he did not make these calls.  Tr. 11; 44-45.

7. In April 2013, the complainant had Cavalier place a block on “411” calls from his phone.  Tr. 11-12, 16, 45.

8. Complainant requested Cavalier to place a block on operator assisted calls made by dialing “0” to prevent additional charges from appearing on his bill.  For emergency reasons, Cavalier cannot block his ability to dial the operator.  Tr. 45.
9. Cavalier conducted extensive testing and a thorough review of these operator assisted calls but was unable to find any explanation for how Cavalier’s network could be causing the operator assisted calls to appear on the complainant’s line.  Tr. 45-46.

10. Cavalier ultimately credited the complainant’s telephone bills for all of the operator assistance call charges that occurred in January, February, March, April, May, and June as well as charges that appeared in August and September 2013, after the complainant filed his Complaint.  Tr. 11, 14-15, 45-46.

11. A Network Interface Device (NID) is a specialized set of wiring terminals that separate the telephone company’s equipment from the customer’s wiring and equipment.  It takes the form of a small gray plastic weatherproof box that is mounted on the outside of a building.  The company’s telephone line enters the NID on the telephone network side.  The customer connects their wiring to the other side of the box.  The telephone company owns the NID and all wiring leading up to it.  The NID is the demarcation point between the customer and the company.  Anything beyond the NID is the customer’s responsibility. Tr. 47-49.

12. On May 13, 2013, complainant contacted Cavalier to complain that he did not have a dial tone.  Tr. 17-18, 47.
13. Based on prior visits to the complainant’s premises, Cavalier determined and advised the complainant that the reason for the lack of dial tone was due to a wire in his apartment building on his side of the NID.  Tr. 47, 50. 

14. Complainant rejected this explanation and requested that the existing service line be discontinued and that an entirely new service line be put in to provide service.  Tr. 35, 50.  
15. On May 23, 2013, a Verizon technician attempted to install the requested service line.  The Verizon technician informed the complainant that, from Verizon’s end, installing a new service line would require a new telephone number.  Tr. 36-38, 51.
16. Complainant rejected the use of a new telephone number and would not authorize the Verizon technician to install the new service line.  Tr. 51.  
17. Cavalier representatives subsequently contacted the complainant and explained that the number change would only be temporary during the service line switch and that his original telephone number would be restored.  Tr. 51.

18. Following Cavalier’s explanation, the complainant granted authorization to place the new service line into service.  Tr. 51.  

19. Complainant was without telephone service from May 23, 2013 through May 31, 2013.  Tr. 17-18, 51.

20. On July 3, 2013, the complainant contacted Cavalier and stated that he was experiencing static on his line, and that incoming calls would ring once and then would cease ringing.  Tr. 23, 52.  
21. Representatives from Cavalier and Verizon investigated the complainant’s issues and again determined that his service issues were likely being caused by faulty inside wiring.  The inside wiring of the complainant’s phone is not part of Cavalier’s network and is his responsibility.  Tr. 27-28, 52; 57.

22. The building manager at the complainant’s apartment would not repair the complainant’s inside wiring.  Tr. 39-40, 53.  

23. Cavalier contracted with an inside wire maintenance firm to investigate and repair the complainant’s faulty inside wiring.  Tr. 52.

24. On or about July 19, 2013,
 Cavalier’s contractor repaired the inside wiring at the complainant’s apartment and corrected the problem with his service.  Cavalier absorbed the costs for this repair.  Tr. 28-30, 52-53, 56-57.  
25. The complainant’s monthly recurring charges are $59.00.  Tr. 56.

26. Cavalier has credited the complainant’s account a total of $53.23 for loss of dial tone.  These credits cumulatively equal almost one-month of tariffed monthly charges.  These credits are in addition to credits he has been given for the operator assisted charges that appeared on his bill.  Tr. 33, 55.  

DISCUSSION

The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transp. Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

In the present case, the complainant has alleged that Cavalier has provided him with inadequate service, in part due to several $3.00 charges that appeared on his telephone bills for operator assisted telephone calls he claims he never made.  The complainant further alleged inadequate service due to Cavalier’s delays in making repairs to his telephone line on two separate occasions after he reported problems with his service.  The complainant testified that he was without service from May 23, 2013 to May 31, 2013 and again from July 3, 2013 through July 19, 2013,
 for a total period of 25 days without service.  As relief, the complainant has requested the Commission to suspend Cavalier’s Certificate of Public Convenience, to assess a fine against Cavalier, and to award him financial remuneration for his troubles.  
Before addressing the complainant’s Complaint, I will first address the portion of the complainant’s request for relief where he requested financial remuneration for his troubles with Cavalier.  The requested relief constitutes a request for damages.  The law in Pennsylvania is quite clear that the Commission does not have the jurisdiction to order a public utility to pay monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  As such, the Commission does not have the authority to order Cavalier to make any monetary payments to the complainant.
Cavalier is required by law to provide the complainant with adequate and reasonable service with respect to his telephone service.  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa.C.S. § 1501 requires public utilities to provide reasonable and adequate, not perfect service.  The statute at 66 Pa.C.S.A. § 1501, provides, in relevant part:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

Interpreting this provision in West Penn Power Co. v. Pa. Public Utility Comm’n, 478 A.2d 947 (Pa. Cmwlth. 1984), the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted).
478 A.2d at 949.

The statutory definition of “service” is to be broadly construed.
  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).  In applying the facts to the law, the issue becomes whether Cavalier’s actions as described in the Complaint rise to the level of inadequate service that constitutes a violation of the Public Utility Code.  

Regarding telephone service interruptions, the Commission’s regulations provide in pertinent part the following:

When service is interrupted for a period of at least 24 hours due to such factors as storms, fires, floods or other conditions beyond the control of the public utility, an allowance of 1/30 of the tariff monthly rate for all services and facilities furnished by the public utility rendered inoperative or substantially impaired to the extent of being useless shall apply for each full 24 hours during which the interruption continues after notice by the customer to the public utility.

52 Pa.Code § 63.24(b)(3)(emphasis added).
Regarding the delays in repairs to the complainant’s telephone service, the record reveals that the separate delays were both attributable to the complainant.  The first delay, which occurred in May 2013, was due to the complainant’s refusal to allow Verizon technicians to replace the line he had requested.  The delay lasted until the complainant granted authorization to install the line.  The second delay, which occurred between July 3, 2013 and July 19, 2013, was due to faulty wiring that the complainant, not Cavalier, was responsible for repairing.  The faulty wiring fell on the complainant’s side of the NID.  Although Cavalier was not obligated to fix this line, it repaired this wire at its own expense to ensure that the complainant’s telephone service was restored.  
The record further reveals that the company compensated the complainant for both periods he was without service.  Pursuant to the Commission’s regulations at 52 Pa.Code § 63.24(b)(3), since both delays were beyond Cavalier’s control, the complainant was entitled to a total credit for the May 2013 period of $17.73 (1/30 x $59.00 monthly recurring charges = $1.97; $1.97 x 9 days = $17.73).  Complainant was also entitled to a credit for the July 2013 period of $31.52 (1/30 x $59.00 monthly recurring charges = $1.97; $1.97 x 16 days = $31.52).  In total, Cavalier credited the complainant a total of $53.23, or $3.98 more than he was entitled to receive under the Commission’s regulations.
Regarding the complainant’s concerns about $3.00 charges appearing on his bills for operator assisted calls he claims he didn’t make, the record reveals that, although Cavalier couldn’t find an explanation for how its network was to blame for these operator assisted calls appearing on the complainant’s line, Cavalier credited his account for all of these calls.  Moreover, the complainant did not establish that Cavalier was responsible for any incorrect charges appearing on his bills.  
It was the complainant’s refusal to grant authorization to the Verizon worker to replace his line in May 2013 that caused him to be without service for nine days that month.  Moreover, it was the complainant’s inside wiring, which is his responsibility to repair, that caused him to be without service for sixteen days in July 2013.  Although the inside wiring was not Cavalier’s responsibility to repair or replace, it did so at its own expense in order to appease the complainant and restore his service.  Also, Cavalier has credited the complainant for every operator assistance call charge that has appeared on his bill, and has also, at his request, blocked 411 calls on his line to prevent such calls from being made in the future.  Lastly, Cavalier has properly credited the complainant’s account for the times he was without telephone service.  While I understand the complainant’s frustration, in light of the circumstances surrounding the complainant’s Complaint and Cavalier’s actions and attempts to respond to his concerns, I cannot conclude that Cavalier’s actions amounted to inadequate or unreasonable service.  
Accordingly, the complainant’s Complaint is denied in its entirety.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. The complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. The Commission does not have the jurisdiction to order a respondent to pay monetary damages to a litigant.

6. The complainant failed to sustain his burden of demonstrating that there is a reliability, safety or quality problem with his utility service.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Arnold Neubauer against Cavalier Telephone Mid-Atlantic LLC at Docket No. C-2013-2372679 is denied; and

2. That the Secretary’s Bureau shall mark the docket at Docket No. C-2013-2372679 as closed.

Date:
    March 4, 2014     

/s/







Christopher P. Pell


Administrative Law Judge

� 	Cavalier is a Windstream affiliate.


� 	Although the complainant testified that the July period without service ran from July 3, 2013 until July 19, 2013, Cavalier’s witness testified that Cavalier’s records indicated that the complainant’s service was ultimately restored on July 15, 2013.  However, on Direct Examination, Cavalier’s witness indicated that the dates may have been the dates the complainant indicated in his testimony.  Accordingly, I will use this period for purposes of this decision.  


� 	Although the complainant filed his Complaint before this situation occurred in July 2013, counsel for Cavalier indicated that respondent was prepared to address this issue.  Since respondent consented to this issue being raised during the hearing, this issue will be treated as having been raised in the pleadings pursuant to 52 Pa.Code § 5.92(a). 


� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa.C.S.A. § 102.
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