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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Karen L. Williams					:
							:
	v.						:		F-2013-2377420
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


INTRODUCTION


		This Decision sustains in part and denies in part a Complaint filed by a customer of an electric utility who contested an amount of electric usage rebilled after a faulty meter was found to have under-billed usage for four months.  The Complaint will be denied in part because the Company is entitled to rebill for previously unbilled service in this circumstance.  The Complaint will be sustained in part, however, to adjust the amount being rebilled to remove late payment charges imposed on the disputed bill.


HISTORY OF THE PROCEEDING


		On July 20, 2013, Karen L. Williams filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against PPL Electric Utilities Corporation (PPL or “the Company”), Docket Number F-2013-2377420.  The Complaint was a timely appeal of a decision of the Commission’s Bureau of Consumer Services (BCS), case number 3078949.  In her Complaint, Ms. Williams stated that PPL was threatening to shut off her service or had already shut off her service and that there are incorrect charges on her bill.  Ms. Williams added that she paid every bill except for January, she replaced her appliances with more efficient ones and that she has “no idea how they came up with this amount of money due.”  Ms. Williams averred that PPL is trying to make her pay for their faulty meter.  Ms. Williams attached several documents to her Complaint in support of her position.

		On August 27, 2013, PPL filed an Answer to Ms. Williams’s Complaint.  In its Answer, PPL denied that there are incorrect charges on Ms. Williams’s bill but added that an internal audit determined that Ms. Williams’s electric meter was not registering all electric usage being used at the Service Address.  As a result, Ms. Williams was rebilled for the period of September 19, 2012 through January 21, 2013 that resulted in $1,023.06 being added to her monthly bill.  PPL added that it billed Ms. Williams for minimal usage during the four month period based on Ms. Williams’s consumption history.  PPL concluded its Answer by requesting that the Commission deny Ms. Williams’s Complaint.

		On November 7, 2013, the Commission issued a Hearing Notice establishing an Initial In-Person Hearing for this matter for Friday, December 20, 2013 at 2:00 p.m. in Hearing Room 3 of the Commonwealth Keystone Building in Harrisburg and assigning me as the Presiding Officer.  On November 8, 2013, a Prehearing Order was served establishing the procedural rules that would govern the Hearing.

		The Hearing was held on December 20, 2013 as scheduled.  Ms. Williams appeared pro se and presented oral testimony as well as the testimony of one witness.  Kimberly Krupka, Esquire appeared on behalf of PPL and presented one witness who sponsored four exhibits, each of which were admitted into the record.  A transcript of forty-nine (49) pages was created.  The record in this proceeding closed on January 29, 2014 when the transcript was submitted to the Commission.

		This matter is now ready for disposition.  For the reasons discussed further below, Ms. Williams’s Complaint will be sustained in part and denied in part.




FINDINGS OF FACT

1. The Complainant in this case is Karen Williams.

2. The Respondent in this case is PPL Electric Utilities.

3. The Service Address is 6729 Conway Road, Harrisburg, PA.

4. Joseph Davis is Ms. Williams’s husband.  Tr. 6.

5. The electric meter at the Service Address was faulty.  Tr. 7.

6. Both Ms. Williams and Mr. Davis work and are not home during the day.  Tr. 7.

7. Ms. Williams does not use the heat in her bedroom at night because her husband has asthma and needs fresh air.  Tr. 7.

8. Prior to September, 2011, five people lived at the Service Address.  Tr. 13.

9. From September, 2011 to June, 2013, two people lived at the Service Address.  Tr. 12-13.

10. After June, 2013, three people lived at the Service Address.  Tr. 9.

11. The Service Address is heated with electric baseboard heat and cooled with window air conditioners.  Tr. 11.

12. Ms. Williams purchased new space heaters in the summer of 2013 that are more efficient.  Tr. 15.

13. Sherri Shaffer is a customer service representative for PPL.  Tr. 17-18.

14. PPL Exhibit Number 1 is the Account Activity Statement for Ms. Williams’s account from December 16, 2009 to December 5, 2013.  Tr. 18; PPL Exh. No. 1.

15. From October, 2012 to January, 2013, Ms. Williams was charged for 11 kilowatts (kwh) in October, 9 kwh in November, 5 kwh in December and 13 kwh in January.  Tr. 19-22; PGW Exh. No. 1.

16. As a result of the low charges to Ms. Williams’s account, PPL had concerns regarding the accuracy of the meter and changed the meter.  Tr. 22.

17. PPL Exhibit Number 2 is an Account Contact History report for Ms. Williams’s account that documents each time a customer calls or there is some other activity on the account.  Tr. 22; PPL Exh. No. 2.

18. On January 17, 2013, a change-meter-only (CMO) was ordered on Ms. Williams’s account.  Tr. 23; PPL Exh. No. 2.

19. PPL determined that the meter at the Service Address had stopped, meaning that readings were not being recorded electronically to the Company or minimal usage was being reported.  Tr. 23; PPL Exh. No. 2.

20. When a meter has stopped recording accurately the consumption of a home, PPL’s policy and procedure with regard to billing during that time period is to rebill based on usage history in the home.  Tr. 23.

21. PPL Exhibit Number 4 is the Stopped Meter Rebilling Summary for Ms. Williams’s account and details how much Ms. Williams was billed for the months of October, 2012 through January, 2013 and indicates the corrected kwh amount, the corrected total bill and the billing difference for each month for a total billing difference of $1,023.06.  Tr. 24; PPL Exh. No. 4.

22. PPL established the corrected kwh amounts for October, 2012 to January, 2013 using the lower of the usage for the same months in the prior two years at the Service Address.  Tr. 25-26, 30-37.

23. There were more heating degree days in 2012 than in 2011 which means that 2012 was colder than 2011.  Tr. 26-27, 37; PPL Exh. No. 2.

24. Ms. Williams benefitted from the rebilling because the lower 2011 usage history was used to rebill for months in 2012 that were colder.  Tr. 27-30.

25. The same number of people was living at the Service Address during the months that were rebilled and during the months of historic usage that was used to do the rebilling.  Tr. 38.

26. The 2013 daily usage for the months in question was higher than the rebilled amounts for the same months.  Tr. 38.

27. PPL Exhibit Number 3 is a report of the decision of the Commission’s Bureau of Consumer Services (BCS) in response to an informal Complaint filed by Ms. Williams regarding the same issues raised in her formal Complaint.  Tr. 39; PPL Exh. No. 3.

28. Ms. Williams’s account balance as of December 20, 2013 is $1,643.49.  Tr. 40.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Ms. Williams seeks a reduction in her bill for a period of time for which she was rebilled when her electric meter was recording low usage.  Ms. Williams, therefore, has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

		In this case, Ms. Williams complained that she was inappropriately rebilled for four months of usage during which time her electric meter was not functioning properly.  Ms. Williams complained that PPL’s estimates during the months her meter was not functioning properly were too high considering the number of people in her household and that she had recently installed energy efficient appliances.  In response, PPL presented the testimony of Sherri Shaffer who sponsored four exhibits that were admitted into the record.  Ms. Shaffer agreed that the meter at the Service Address was not functioning properly during the relevant four months but testified that PPL determined the rebilled amount in a reasonable manner and that Ms. Williams’s Complaint should be dismissed.

		The analysis in this case turns on whether the matter was properly rebilled by PPL upon discovery of the faulty meter because there is no question that the meter was not functioning properly or that such malfunctioning was not the fault of Ms. Williams.  Record evidence in this case demonstrates that PPL acted reasonably in rebilling Ms. Williams for the four months she was under-billed but incorrectly charged late payment fees on the disputed bill.  Ms. Williams’s Complaint will, therefore, be sustained in part and denied in part.

		To begin, the Commission’s regulations govern previously unbilled service.  In particular, Section 56.14 provides:

[bookmark: 56.14.]§ 56.14. Previously unbilled utility service.

When a public utility renders a make-up bill for previously unbilled public utility service resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is greater:

(1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.

(2) 

(3) The period of amortization may, at the option of the customer, extend at least as long as:

(i) The period during which the excess amount accrued.

(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

52 Pa.Code § 56.14.  As discussed below, PPL was correct to rebill Ms. Williams for the four months her meter was not functioning properly but rebilled her the incorrect amount.

As PPL witness Shaffer testified, when a meter has stopped recording accurately the electric consumption of a home, PPL’s policies and procedures are to rebill the account based on the history of the home.  Tr. 23.  For Ms. Williams, instead of 13, 5, 9 and 11 kwh for each of the four months in question in total she was originally billed, PPL rebilled Ms. Williams at the average rates of 91, 87, 67 and 54 kwh per day for those months.  Tr. 25, 33-35; PPL Exh. No. 4.  Ms. Shaffer testified that the Company looked at both the historic usage for 2010 and 2011 for the same time period and gave Ms. Williams “the benefit of the doubt in selecting the month, whether it be 2010 or 2011, which had the lowest average kwh.”  Tr. 25, 28.

To confirm the reasonableness of these rebilled amounts, PPL also considered the heating degree days for the months in question and determined that it was colder in 2012 than in 2011.  Tr. 26-27.  Ms. Shaffer testified that each month was rebilled at a lower amount even though it was colder in 2012.  Tr. 28, 37.  Record evidence also confirms that the number of people living at the Service Address during the periods in question were the same.  Tr. 28-29, 38, 41-42.  Ms. Shaffer testified that, as a final confirmation of the reasonableness of the rebilled amount, the rebilled amount was also compared to the 2013 daily usage which was also higher than the rebilled amount.  Tr. 38.  Having determined the amount Ms. Williams was to be rebilled for each of the months of October, 2012 to January, 2013, PPL then calculated that Ms. Williams was under-billed by a total of $1,023.06 and gave Ms. Williams one year to repay the under-billed amount.  PPL Exh. Nos. 1 and 4.

As such, PPL has complied with Section 56.14 because it rendered a bill for previously unbilled public utility service within the four year period that resulted from its own billing error, explained the bill to Ms. Williams and allowed Ms. Williams one year to pay back the overdue amount so that the quantity of service billed in any one billing period was not greater than the normal estimated quantity for the period plus 50%.  Ms. Williams’s request to have the rebilled amount removed from her account will be denied.  It is fair and reasonable for Ms. Williams to pay for usage during the months the meter was not functioning properly at the rebilled amount, with one exception that requires the rebilled amount to be adjusted.  Ms. Williams’s Complaint, therefore, will be sustained in part.

		Commission regulations provide that late payment charges may not be imposed on disputed estimated bills, unless the estimated bill was required because public utility personnel were willfully denied access to the affected premises to obtain an actual meter reading.  52 Pa.Code § 56.22(c).  Record evidence demonstrates that late payment charges were imposed on Ms. Williams’s account in October and November, 2012 for a total of $5.67 ($0.05, $2.71, $2.83 + $0.08 = $5.67).  Tr. 21; PPL Exh. No. 1.  There is no record evidence demonstrating that PPL personnel were willfully denied access to the affected premises to obtain an actual meter reading.  As a result, a late payment charge is not appropriate.  Although the amount is de minimus, PPL will be directed to remove these charges from Ms. Williams’s account.

		Finally, it is noted that the Commission has recently applied a “conservation credit” in certain circumstances where a customer’s utility usage is under billed for a period of time because the customer was not receiving “accurate price signals to judiciously manage gas consumption.”  Nona Lewis v. Philadelphia Gas Works, Docket No. F-2010-2171442, Opinion and Order (entered July 15, 2011) (Lewis).  In Lewis, the company had billed the customer only half her consumption for a period of nearly eight years.  The Commission adopted the BCS decision to reduce the under billed amount by 20% “to compensate Ms. Lewis for any additional gas she may have consumed because she was not aware of the actual cost of her gas consumption.”  Id. at 6.

		A “conservation credit,” however, is not appropriate in this instance because Ms. Williams was only under billed for four months.  As noted above, in Lewis, the customer was being under billed and not receiving proper price signals for eight years.  Similarly, in other instances, the Commission provided a credit when the customer was under billed for multiple years.  See, Robyn Irving v. Philadelphia Gas Works, Docket No. C-2011-2279259, Opinion and Order (entered Feb. 6, 2014) (period of under billing was longer than four years) (Irving); Ivan Katchan v. PPL Electric Utilities Corporation, Docket No. F-2011-2239323, Initial Decision (Final Order entered April 11, 2012) (customer under billed for eight years).  In this case, Ms. Williams was under billed for four months.  Her inability to manage her gas consumption was much more limited than other cases where a conservation credit was applied.  Additionally, record evidence in this case demonstrates that Ms. Williams benefitted from the rebilling because the lower 2011 usage history was used to rebill for months in 2012 that were colder.  Tr. 27-30, see also, Tr. 38 (rebilling was also lower than 2013 usage).  Therefore, a conservation credit will not be applied in this case.  See also, Michael Pendergast v. Philadelphia Gas Works, Docket No. F-2012-2317187, Opinion and Order (entered Feb. 27, 2014) (Petition for Reconsideration pending).

		As such, Ms. Williams’s Complaint will be sustained in part and denied in part.  Ms. Williams’s Complaint will be denied in part because PPL is permitted to rebill Ms. Williams for previously unbilled service in this circumstance for the reasons explained above.  The Complaint will be sustained in part, however, to adjust the amount being rebilled to remove late payment charges imposed on the disputed bill.  In conclusion, I note the Commission’s statement in Irving:

We understand the Complainant’s frustration.  Here we have a responsible utility ratepayer who has been diligent in timely paying her gas bills.  Despite her best efforts, unexpectedly she is presented with an additional bill for several thousand dollars due to an equipment error that recorded only one-half the customer’s actual usage.  The customer has done nothing wrong, either through acts of commission or omission and views the Company’s attempt to recoup its losses as a penalty.  However, upon review of the Exceptions, the evidence of record and the applicable law, we find that the ALJ has correctly concluded that, based on prior Commission decisions, PGW is entitled to be paid for the gas actually used.

Irving, supra, at 6-7 (citations omitted).

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. When a public utility renders a make-up bill for previously unbilled public utility service resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is greater: (1) the public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill and (2) the period of amortization may, at the option of the customer, extend at least as long as: (i) the period during which the excess amount accrued and (ii) necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.  52 Pa.Code § 56.14.

7. Late payment charges may not be imposed on disputed estimated bills, unless the estimated bill was required because public utility personnel were willfully denied access to the affected premises to obtain an actual meter reading.  52 Pa.Code § 56.22(c).

8. Ms. Williams’s formal Complaint against PPL should be sustained in part and denied in part.


ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Karen L. Williams against PPL Electric Utilities at Docket Number F-2013-2377420 is hereby sustained in part and denied in part.

1. That Ms. Williams shall be credited $5.67 for late payment charges that were improperly imposed on her account in October, 2012 and November 2012 by PPL Electric Utilities.

1. That this matter be marked closed.


Date:	March 26, 2014	______/s/______________________
		Joel H. Cheskis
		Administrative Law Judge
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