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							:
	v.						:		C-2013-2382877
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This Initial Decision dismisses a complaint for failure to submit substantial evidence to support a claim of high billing.


		On September 6, 2013, Gerald Blum (Complainant) filed a formal Complaint alleging that the bills that he received for the house he purchased at 5731 Hunter Street, Philadelphia were far too high for the amount of gas that the house used, particularly when it was not occupied.

		On October 2, 2013, Philadelphia Gas Works (PGW or Respondent or Company) filed its Answer which maintains that the bills are based on actual usage.

		On October 17, 2013, a telephonic hearing notice was issued which set the evidentiary hearing for 1:00 pm on Tuesday, November 19, 2013, and assigned the matter to me.  I issued a prehearing order on October 17, 2013, which set forth some of the requirements for a formal hearing before the Commission.

		The hearing was held as scheduled on November 19, 2013, with the Complainant appearing pro se, and PGW represented by Laureto Farinas, Esquire.  PGW presented the testimony of Cynthia Garner, who sponsored four exhibits.

		During the course of the hearing, it became evident that the positions of the parties are not reconcilable.  In fact, the outcome of the case is heavily dependent upon the accuracy of the meter.

		Accordingly, by Order dated November 20, 2013, the Respondent was directed to test the Complainant's meter and submit the results.  A transcript of 38 pages was filed on December 3, 2013.

		Following my inquiry on March 11, 2014, PGW submitted a copy of the results of a meter test, labeled PGW Exhibit 5.  By Order issued on March 13, 2014, Complainant was given ten days to respond to the admission of the meter test results.  No response was received by the presiding officer or filed with the Secretary.

		The record closed upon expiration of the response date on March 23, 2014.  The matter is ripe for disposition.


FINDINGS OF FACT

		1.	Complainant is Gerald Blum, 11420 Valley Forge Circle, King of Prussia PA 19406.  Tr. 6-7.

		2.	Respondent is Philadelphia Gas Works, a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.

		3.	Complainant purchased the house at 5731 Hunter Street (Service Address) on February 7, 2013.  Tr. 7.

		4.	For 10 to 12 days in February, there were workmen in the service address with the heat set at 70 degrees during the day and 60 degrees at night.  Tr. 7; 10.

		5.	The work was done inside the house and included installation of new kitchen cabinets and floor, and bathroom toilet, sink and bathtub.  Tr. 9.

		6.	Cynthia Garner, customer review unit officer for PGW, appeared and testified on behalf of Respondent.  Tr. 13.

		7.	PGW Exhibit 1 is a copy of the Specific Service Agreement Statement of Account for the Service Address.  Tr. 13; PGW Ex. 1.

		8.	PGW Exhibit 2 is a two-page photocopy of a print-out of the Contacts for Account of the Service Address.  PGW Ex. 2; Tr. 14.

		9.	PGW Exhibit 3 is a copy of two pages of correspondence from PGW to Complainant dated May 9, 2013.  PGW Ex. 3; Tr. 14.

		10.	PGW Exhibit 4 is a copy of the BCS informal decision at Case No. 3096858 dated August 21, 2013.  PGW Ex. 4; Tr. 15.

		11.	The usage readings were obtained from an automatic meter reader device, meaning that each bill is for actual usage, and none were estimated.  Tr. 17.

		12.	PGW generated a bill on February 14, 2013, for four days totaling $56.68 for 33 CCF of use.  Tr. 18; PGW Ex. 1.

		13.	Complainant did not tender payment for the February 14, 2013 bill.  Tr. 18; PGW Ex. 1.

		14.	PGW generated a bill on March 14, 2013, for 29 days for 228 CCF of gas for $357.50, bringing the total amount due to $409.19.  Tr. 18; PGW Ex. 1.

		15.	On April 13, 2013, PGW generated a bill for 29 days for $132.62 for 81 CCF of gas which, when added to the prior unpaid amount, brought the total arrears to $547.17.  Tr. 18; PGW Ex. 1.

		16.	Having received no payment, PGW added a late charge of $8.11, bringing the account balance to $555.28 on May 14, 2013.  Tr. 18; PGW Ex. 1.

		17.	Also on May 14, 2013, PGW generated a bill for 29 days for 111 CCF of gas for a total of $183.18, which, when added to the prior unpaid amount, brought the total arrears to $738.46.  Tr. 19; PGW Ex. 1.

		18.	Bills were generated on June 12, 2013 for $22.66; July 13, 2013 for $21.15; August 12, 2013 for $19.97; September 12, 2013 for $22.82; and October 12, 2013 for $21.05; and November 12, 2013 for $21.16.  Tr. 20; PGW Ex. 1

		19.	The total outstanding bill, including late fees, on November 19, 2013, was $879.09.  Tr. 20.

		20.	Complainant contacted PGW on April 15, 2013, to register a dispute regarding the amount of usage for which he was billed.  Tr. 21; PGW 2.

		21.	PGW instituted the dispute and investigated the complaint and closed it on May 9, 2013 with the finding that the amount of usage was justified and the bill was correct as rendered.  Tr. 21; PGW Exs. 2 and 3.

		22.	On May 9, 2013, PGW received the informal complaint filed by Complainant with the Commission's BCS.  Tr. 21; PGW Ex. 2.

		23.	On June 11, 2013, PGW sent a report to BCS stating that the billing and usage were correct and recommending that Complainant request a meter test.  Tr. 21-22; PGW Ex. 2.

DISCUSSION

		Complainant alleges that the gas bills for the first two full billing cycles that he received for a house just purchased were too high to be accurate.
		
		The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).

		Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

		This means that the Complainant must submit sufficient evidence to establish a prima facie case that PGW overcharged his account.  If he does that, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm'n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm'n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

	Consistent with the Commission's holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6 (emphasis added).  See Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Opinion and Order entered November 15, 2011)(holding that limiting the Waldron Rule to the three factors is too limiting).

		Complainant testified that he purchased the property in February, 2013.  No one lived in the house, and therefore, the "change in the number of occupants" factor is not useful here.  As he had purchased the house within the prior twelve month period, he did not have the bills from other years to use for comparison purposes.  He testified that during the month of February, there were workmen in the house.  He testified further that the first month's bill was for $300 to $400 and that the next month's bill was even higher even though the house was vacant and the temperature reduced.  He stated that he did not use the gas range during that time, and the gas water heater was not on after the workmen were finished.  He believes that the bill for this time period was too high for the limited use of gas.

		He offered no actual bill to substantiate his claim regarding the amount of the first month's bill.  PGW countered the claim with its Statement of Account, which reflects the following billing information:

Billing date	days in cycle	CCF	heating DDDs		Bill		Total due
2/14/13		4	33		113		$56.68		$50.93
3/14/13		29	228		740		$357.50	$409.19
4/13/13		29	81		566		$132.62	$547.17
5/14/13		29	111		225		$183.18	$738.46
6/12/13		32	7		60		$22.66		$761.12
7/13/13		30	6		0		$21.15		$782.27
8/12/13		29	5		0		$19.97		$802.24
9/12/13		33	7		0		$22.82		$836.88
10/12/13		29	6		54		$21.05		$857.93
11/12/13		*	*		*		$21.16		$879.09[footnoteRef:1] [1:  November's information was elicited at the hearing and did not include the CCF, degree or cycle days.  Tr. 20.] 

PGW Exhibit 1; Tr. 20.

		The account statement shows that the bill for the month during which the work was being done on the house was by far the highest, reflecting the highest usage and the highest number of degree days.  Even so, the bill was less than the $400 alleged and only reached this amount because Complainant failed to pay the prior month's bill.  The second full cycle's bill was $132.62, but the amount that Complainant would have seen was $547.17, as he failed to pay any portion of the prior two bills.

		In fact, Complainant has not paid a single bill since opening the account in his name, which appears to make the monthly bills higher than they are.

		He claims that he turned off his heat completely after receiving the second bill and there was nothing drawing gas into the Service Address at that point.  Tr. 29.  He did not, however, terminate his account.  As shown by the chart, his meter continued to register minimal usage.  To determine whether a faulty meter was to blame, by Order dated November 20, 2013, PGW was directed to perform a meter check within 60 days and to report the results.  PGW submitted the meter test results, which showed that the meter tested within acceptable levels.

		The time for responding to the meter test has run without the submission of any response.

		It is the Complainant's burden to prove that PGW has overcharged him for the months in question, and in support of his claim, he offers only testimony that: (1) the house had numerous workmen and the temperature was set to 70 degrees during the time when the bill was the highest, which is consistent with the billing; and (2) testimony that his first month's bill was over $300 and the second over $400, which was not supported by a copy of the bills in question and is countered convincingly by PGW's statement of account showing the first full billing cycle's bill to be $357.50 and the second $132.62.  The meter checked at acceptable limits.  No additional evidence was submitted by Complainant to support his claim.  Therefore, there is insufficient evidence to find that the PGW billing was inaccurate, and the Complaint is dismissed for failure to submit substantial evidence to support the allegations.


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter of this Complaint. 66 Pa.C.S. § 701.

		2.	The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).

		3.	Right to relief must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).

		4.	Any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

		5.	The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

		6.	Complainant failed to submit sufficient evidence to establish a prima facie case that PGW overcharged his account.

		7.	The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

	8.	Consistent with the Commission's holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6 (emphasis added).  See Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Opinion and Order entered November 15, 2011)(holding that limiting the Waldron Rule to the three factors is too limiting).

		9.	Complainant failed to establish a prima facie case.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That Philadelphia Gas Works Exhibit 5, which reflects the results of a meter test performed on November 25, 2013, is admitted without objection.

		2.	That the Complaint filed by Gerald Blum against Philadelphia Gas Works at Docket No. C-2013-2382877, is dismissed.

		3.	That the Secretary mark this docket closed.


Dated:	March 31, 2014				____/s/___________________________
							Susan D. Colwell
							Administrative Law Judge
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