BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Insurance Company of Greater New York		:
a/s/o Quail Run Real Estate L.P. d/b/a		:
Quail Run Apartments				:
							:
	v.						:		C-2013-2393832
							:
United Water Company				:
			

REVISED SCHEDULING ORDER
Third Prehearing Order

		The following changes were made to the Second Prehearing Order:
	1.	Spacing was revised on page two to correct the quote from the District Court.
	2.	The date for service of the Complaint on page 3 was changed to November 22, 2013.
	3.	The litigation schedule adopted in the ordering paragraph was changed to provide that main and reply briefs of both parties will be filed simultaneously, as agreed upon at the prehearing conference. 

		All other provisions of the Scheduling Order remain the same.  I note that the recommendations for changes to the listing of allegations have not been adopted here.  These can be addressed in the parties' briefs.

		The purpose of this Order is to schedule the litigation of a case sent to the Commission from the U.S. District Court for the Middle District of Pennsylvania.  

		On July 17, 2014, Judge Lawrence F. Stengel of the U.S. District Court for the Middle District of Pennsylvania issued a Memorandum in the case captioned State Farm Fire and Casualty Company a/s/o Brittany Lehman and Nathan Becker, Charles K. Powell, Jr., and Anthony Cuthbertson, Plaintiff, v. Tina Jefferson, Andre Drayton, Symone Scott, and United Water Company, Defendants,[footnoteRef:1] Civil Action No. 12-1107, 2013 U.S. Dist. LEXIS 100160 (July 13, 2013)(District Court Memo).  The District Court Memo was issued in response to a United Water motion to dismiss for lack of subject matter jurisdiction or, in the alternative, to bifurcate and stay the case pursuant to the primary jurisdiction doctrine.  Footnote 1 of the Court's Order advises the Commission that case of Insurance Company of Greater New York, Inc. v. Jefferson et al., No. 11-545 (M.D. Pa. filed Mar. 23, 2011) is being contemporaneously transferred to the Commission.[footnoteRef:2]   [1:  Footnote 1 to the District Court Memorandum indicates that Tina Jefferson, Andre Dayton and Symone Scott were dismissed from the case.  ]  [2:  Commission records do not reflect a filing from the State Farm Fire and Casualty Company; therefore, they are being served with a copy of this Scheduling Order to ensure that they know that this case is being litigated before the Commission.  ] 


		In ruling on the motion, Judge Stengel found that in Pennsylvania, the doctrine of primary jurisdiction was developed to accommodate the adjudicatory authority of the Commonwealth's administrative agencies and common pleas courts.  Referral to a state agency is appropriate where the subject matter is within an agency's jurisdiction and it is a complex matter requiring special competence that the referring judge does not possess.  DeFrancesco v. W. Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595, 597 no. 5 (Pa. 1982); District Court Memo at 4.  

	The District Court Memo grants United Water's motion to bifurcate by transferring to the Commission the determination of whether United Water supplied enough water pressure to the fire hydrants to extinguish the fire that is the subject of the District Court suit, consistent with the United Water tariff.  The District Court Memo states:

In accordance with the bifurcated procedure adopted by the Pennsylvania Supreme Court, Elkin, 420 A.2d at 376-77, I will transfer this matter to the Commission for a determination of United Water's compliance with its tariff, as indicated above.  The Commission is directed to address any other issue within its expertise that will aid in resolving this dispute.  This case will be stayed pending receipt of the Commission's findings and conclusions, at which time it "may continue, guided in scope and direction by the nature and outcome of the agency determination."  Elkin, 420 A.2d at 377.
District Court Memo at 9.

		Pursuant to inquiry, on August 5, 2013, chief counsel to the Commission Bohdan R. Pankiw, Esq., issued a letter informing the parties that they needed to initiate the administrative process here by the filing of a formal complaint for each case pursuant to Section 701 of the Public Utility Code, also referencing 52 Pa.Code §§ 5.21 and 5.22.  

		Accordingly, on November 18, 2013, the Insurance Company of Greater New York, a/s/o Quail Run Real Estate L.P. d/b/a Quail Run Apartments (INSCO or Complainant), filed a formal Complaint against United Water Company of Pennsylvania, Inc. (United Water or Respondent or utility) alleging that United had failed to supply sufficient water pressure to hydrants serving the Quail Run Apartments to fight a fire that occurred there on June 11, 2010; that United knew or should have known of the issue in advance because of the significant growth in population and commercial ventures; that insufficient water had been a problem in the past; and that United's failure to rectify the situation constituted wanton, wilful and reckless behavior.  The Complaint was served on November 22, 2013 by the Commission's Secretary.

		On December 12, 2013, United filed its Answer, which denies that it acted in any way that would constitute a violation of the Public Utility Code, or the regulations or orders of the Commission.  In New Matter, Respondent raises affirmative defenses, including that it acted at all time in compliance with its tariff and that its potential liability if limited pursuant to the tariff provisions.  

		On January 2, 2014, INSCO filed an Answer to New Matter which denied the factual allegations of the New Matter.

		On February 12, 2014, a Hearing Notice was issued which scheduled the initial evidentiary hearing for Thursday, March 27, 2014 and assigned the matter to me.  After reviewing the pleadings, I emailed the counsel for both parties and inquired whether they would prefer that the hearing be converted to a prehearing conference.  Both indicated that they did, and by Notice issued February 24, 2014, the hearing was converted to a prehearing conference.  I issued a prehearing conference order on February 24, 2014, directing the parties to submit prehearing memos.

		Both parties submitted prehearing memos, and the prehearing conference was held on Thursday, March 27, 2014.  The parties agreed upon a litigation schedule, which is adopted in the ordering paragraphs below.  In addition, the following informal email list was established:
     
Thomas T. Niesen	tniesen@thomaslonglaw.com
Charles E. Thomas	cet3@thomaslonglaw.com
Brooks R. Roland	BRFoland@ MDWCG.com
James M. Terranova	James.Terranova@UnitedWater.com

Matthew D. Matkov	MMATKOV@SALTZMATKOV.COM
Gary L. Bailey		GBAILEY@SALTZMATKOV.COM

		Neither party requested modifications to the Commission's discovery rules nor did either seek expedited turn-around for the transcript.  

		THEREFORE,

		IT IS ORDERED:

		1.	That the following litigation schedule is adopted:

	Complainant direct testimony			June 2, 2014
	Respondent direct testimony			August 1, 2014
	Complainant rebuttal				September 2, 2014
	Evidentiary hearings				October 21 and 22, 2014
	Main briefs					December 17, 2014
	Reply briefs					January 16, 2015

		2.	That due dates are in-hand, service of discovery requests, testimony, exhibits and briefs may be by electronic means on the due date if transmission occurs before 4:00 pm and hard copies follow, unless otherwise noted in the litigation schedule.  Oversize exhibits or photos or attachments may be served by hard copy only but must be sent by overnight mail if the submission is sent electronically on the due date.  Discovery served after 4:00 pm shall be deemed to be served the following business day.  

		3.	That discovery disputes may be resolved via telephone conference with the presiding officer without need of a motion to compel, although the propounding party may choose to file a formal motion to compel.

		4.	That one week prior to the start of the evidentiary hearings, Complainant shall provide a completed witness listing and cross-examination grid to the presiding officer.  Parties shall complete the witness listing and cross-examination grid as developed by the Complainant.  

		5.	That parties are directed to comply with the provisions of 52 Pa. Code 
§ 5.243(e) which prohibits the introduction of evidence during rebuttal or surrebuttal which should have been included in the case-in-chief or which substantially varies from the case-in-chief, unless the evidence is introduced in support of a proposed settlement.

		
Dated: 	April 4, 2014				__________________________________
						Susan D. Colwell
						Administrative Law Judge
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