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history of the proceeding
This Initial Decision grants PECO Energy Company’s Motion to Dismiss the Complaint of Bryant Lee with prejudice because Mr. Lee failed to appear and prosecute the case.


On September 27, 2013, Bryant Lee (Mr. Lee or Complainant) filed a formal Complaint against PECO Energy Company (PECO, Respondent or Company) alleging that the utility is threatening to shut off his utility service at 1462 N. 58th Street, Philadelphia, PA 19131 (Service Address).  In particular, Mr. Lee averred that he received a 72-hour termination notice from PECO on September 6, 2013, citing his failure to apply for service under his name as grounds for termination of service.  Mr. Lee averred that he had applied for service with PECO back in May of 2013, but his application was denied because the prior resident of the Service Address had the same last name as Mr. Lee.  As relief, the Complainant requested to have electric service at the Service Address placed under his name.


On October 11, 2013, PECO filed an Answer denying the material allegations of the Complaint.  In its Answer, the Respondent averred that the Complainant had been affiliated with the Service Address since October 20, 2008; that the current balance owed to establish service is $1,371.64; and that the Complainant is responsible for that balance.
A Hearing Notice dated November 26, 2013, notified the parties that an initial hearing was scheduled for Friday, January 10, 2014, at 10:00 a.m. and assigned the matter to me.  

A Prehearing Order was issued on December 4, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.   
At approximately 9:15 a.m. on the day of the hearing, the Complainant contacted the Commission’s Philadelphia Office requesting a continuance of the scheduled hearing.  As reason for his request, the Complainant cited a medical emergency involving his son.  He was instructed to contact the attorney for the Respondent in order to obtain her agreement or opposition to his request, then to contact the Commission’s Philadelphia Office with information concerning her answer.

The Complainant did not contact the Commission’s Philadelphia Office with information concerning PECO’s position regarding his request.

The hearing convened as scheduled on January 10, 2014, at 10:00 a.m.  Shawane Lee, Esq. appeared representing PECO Energy Company.  I informed Ms. Lee of the Complainant’s request for a continuance of the hearing.  Ms. Lee objected to the Complainant’s request for a continuance and made a Motion to Dismiss the Complaint for failure to prosecute, unless the Complainant could submit proof of the medical emergency that his son suffered on the day of the hearing.  Tr. 5-6.
On January 17, 2014, I issued an Order explaining that the Complainant’s request for a continuance was granted, conditional upon his submittal of documents evidencing the medical care his son received on January 10, 2014.  The Complainant was directed to provide the requested information by February 21, 2014.  The Order instructed the parties that, if the Complainant failed to provide the requested information by February 21, 2014, I would issue an initial decision granting the Respondent’s Motion to Dismiss the Complaint for failure to prosecute.
As of the date of this Initial Decision, the Complainant has not provided the information requested in my January 17, 2014 Order.  
The record in this matter closed on February 25, 2014.

FINDINGS OF FACT

1. The Complainant is Bryant Lee, whose mailing address is 1462 N. 58th Street, Philadelphia, PA 19131 (Service Address).  
2.
The Respondent is PECO Energy Company.

3.
On September 27, 2013, the Complainant filed a formal Complaint against PECO alleging that the utility is threatening to shut off his utility service at the Service Address.  In particular, Mr. Lee averred that he received a 72-hour notice from PECO on September 6, 2013, citing his failure to apply for service under his name as grounds for termination of service.  Mr. Lee averred that he had applied for service with PECO back in May of 2013, but his application was denied because the prior resident of the Service Address had the same last name as Mr. Lee.  

4.
As relief, the Complainant requested to have electric service at the Service Address placed under his name.
5.
On October 11, 2013, the Respondent filed an Answer denying the material allegations of the Complaint.

6.
A Hearing Notice dated November 26, 2013, notified the parties that an initial hearing was scheduled for Friday, January 10, 2014, at 10:00 a.m. and assigned the matter to me.  

7.
A Prehearing Order was issued on December 4, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.   
8.
None of the documents mailed to Complainant at the address provided on his Complaint was returned to the Commission by the United States Postal Service as undeliverable. 

9.
At approximately 9:15 a.m. on the day of the hearing, the Complainant contacted the Commission’s Philadelphia Office requesting a continuance of the scheduled hearing.  

10.
As reason for his request, the Complainant cited a medical emergency involving his son.  
11.
The hearing convened as scheduled on January 10, 2014, at 10:00 a.m.  
12.
Counsel for PECO objected to the Complainant’s request for a continuance and made a Motion for the Dismissal of the Complaint for failure to prosecute, unless the Complainant could submit proof of the medical emergency that his son suffered on the day of the hearing.  Tr. 5-6.

13.
By Order dated January 17, 2014, the Complainant’s request for a continuance of the scheduled hearing was granted, conditional upon his submittal of documents evidencing the medical care his son received on January 10, 2014.  

14.
The Complainant was directed to provide the requested information by February 21, 2014. 

15.
As of the date of this Initial Decision, the Complainant did not provide the information requested in the January 17, 2014 Order.  

DISCUSSION

In his formal Complaint, Mr. Lee alleged that that PECO is threatening to shut off his utility service at the Service Address.  In particular, Mr. Lee averred that he received a 72-hour termination notice from PECO on September 6, 2013, citing his failure to apply for service under his name as grounds for termination of service.  Mr. Lee averred that he had applied for service with PECO back in May of 2013, but his application was denied because the prior resident of the Service Address had the same last name as Mr. Lee.  As relief, the Complainant requested to have electric service at the Service Address placed under his name.
As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S.A. § 332(a).  Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).  

A Hearing Notice and a Prehearing Order were mailed to Mr. Lee at the address listed on his formal Complaint form.  Neither document was returned to the Commission as undeliverable by the post office.  Therefore, the Complainant was deemed to have received these documents and had sufficient and constructive notice of the day, date and time of the scheduled hearing.  In addition to the constructive notice, the Complainant also had actual notice of the day, date and time of the scheduled hearing as evidenced by Mr. Lee’s request for a change of the scheduled hearing date.

At approximately 9:15 a.m. on the day of the hearing, the Complainant contacted the Commission’s Philadelphia Office requesting a continuance of the scheduled hearing.  As reason for his request, the Complainant cited a medical emergency involving his son.  He was instructed to contact the attorney for the Respondent in order to obtain her agreement or opposition to his request, then to contact the Commission’s Philadelphia Office with information concerning her answer.

The Complainant did not contact the Commission’s Philadelphia Office with information concerning PECO’s position regarding his request.

The hearing convened as scheduled on January 10, 2014, at 10:00 a.m.  Shawane Lee, Esq. appeared representing PECO Energy Company.  I informed Ms. Lee of the Complainant’s request for a continuance of the hearing.  Ms. Lee objected to the Complainant’s request for a continuance characterizing it as a ploy to delay the litigation of this matter.  Tr. 5. Counsel for PECO made a Motion to Dismiss the Complaint for failure to prosecute, unless the Complainant could submit proof of the medical emergency that his son suffered on the day of the hearing.  Tr. 5-6.

On January 17, 2014, I issued an Order explaining that the Complainant’s request for a continuance was granted, conditional upon his submittal of documents evidencing the medical care his son received on January 10, 2014.  The Complainant was directed to provide the requested information (i.e. a doctor’s notice, a hospital report, etc.) by February 21, 2014. 

The Order instructed the parties that, if the Complainant failed to provide the requested information (i.e. a doctor’s notice, a hospital report, etc.) by February 21, 2014, I would issue an initial decision granting the Respondent’s Motion to Dismiss the Complaint for failure to prosecute.
As of the date of this Initial Decision, the Complainant has not provided the information requested in my January 17, 2014 Order.  

Failure to comply with an order issued by a presiding officer warrants dismissal of the complaint. See, e.g., New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076, Commission Opinion and Order entered June 24, 2009; Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C‑20055032, Commission Opinion and Order entered July 31, 2006 (citing Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978, 2003 Pa. PUC LEXIS 3 March 3, 2003); Franconia Mennonite Conference v. Verizon Pennsylvania Inc., Docket No. C-2010-2193709, Commission Final Order entered June 6, 2003.
To date, there is no further information about the Complainant regarding this hearing.  His failure to appear is unexcused.

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  The Complainant waived the opportunity to participate in the hearing by failing to appear.  Mr. Lee’s Complaint will be dismissed with prejudice.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2. As the Complainant, Bryant Lee had the burden of proof and failed to carry that burden.  66 Pa.C.S.A. § 332(a).

3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).

4.
By failing to appear and be heard on this Complaint, the Complainant waived the opportunity to participate in the hearing.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.
5.
Failure to comply with an order issued by a presiding officer warrants dismissal of the complaint. See, e.g., New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076, Commission Opinion and Order entered June 24, 2009
6.
Mr. Lee has failed to meet his burden of proving that he is entitled to the relief he is seeking from the Commission.

ORDER

THEREFORE,

IT IS ORDERED:



1.
That Bryant Lee’s request for a continuance of the scheduled hearing is denied.

2.
That the Motion of PECO Energy Company to dismiss the formal Complaint of Bryant Lee at Docket No. C-2013-2385813 is granted.

3.
That the Complaint filed by Bryant Lee against PECO Energy Company at Docket No. C-2013-2385813 is dismissed with prejudice for failure to prosecute.



4.
That the Secretary’s Bureau mark this matter closed.

Date:  March 3, 2014







/s/











Eranda Vero









Administrative Law Judge
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