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							:
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:
West Penn Power Company		 		:
							


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge

INTRODUCTION

		This decision denies the complaint and denies Complainant’s request for damages.  

HISTORY OF THE PROCEEDING

On May 9, 2013, John J. Janos (Complainant) filed a formal complaint against West Penn Power Company (Respondent or West Penn) alleging a reliability, safety or quality problem with his electric service provided by West Penn.  Complainant alleged numerous power surges and complained West Penn would not help him to prevent damage from future power surges.  Complainant requested payment for damages caused by the surges plus the cost of installing whole house surge protectors and ground rods.  On June 20, 2013, Respondent filed an Answer in response to Complainant’s formal complaint, in which Respondent generally denied the averments and asserted West Penn had provided reasonable and adequate service in how it maintained its facilities.  

		On October 18, 2013, the Office of Administrative Law Judge issued a Telephone Hearing Notice, which scheduled a telephonic initial hearing to be conducted on December 17, 2013.  On October 22, 2013, the presiding officer issued a Prehearing Order.  

		The presiding officer convened the initial hearing as scheduled on December 17, 2013.  Complainant appeared pro se and testified on his own behalf.  Complainant offered four (4) exhibits, which were marked Complainant Exhibits B, C, R and S.  Respondent was represented by John L. Munsch, Esquire.  Attorney Munsch presented the testimony of two witnesses, and offered three (3) exhibits, which were marked West Penn Exhibits 6, 8 and 9, and were admitted into evidence.  The transcript of the hearing, containing 86 pages, was received in the Commission’s offices on January 9, 2014 and was received in the presiding officer’s office on January 13, 2014.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.

On January 14, 2014, the presiding officer closed the hearing by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, John J. Janos, resides at 193 Reduction Road, Smithton, Pennsylvania (service address), where he has resided since 1970.  (Tr. 13). 

2.	Respondent has provided electric services to Complainant at the service address since 1980.  (Tr. 13).

3. 	On May 22, 2012 and March 25, 2013, Complainant experienced power surges at the service address.  (Tr. 14, 17).

4. 	Having seen the effects of a prior power surge in 2011, Complainant took the following actions in order to protect the service address from any damage after 2011:  
	a. 	he purchased a main panel surge protector and had it installed by an electrician;  
	b. 	he purchased and had installed a lightening arrestor;
	c. 	he purchased and installed additional power strips for his electrical appliances and equipment; 
	d. 	he purchased and installed a separate power strip for his garage door opener; 
	e. 	he obtained advice from an electrician on how to protect his residence, and to inspect his electrical system; 
	f. 	he installed ground rods at the service address.  
(Tr. 14-16).

5.	The power surge on May 22, 2012 damaged the garage door opener, the power strips in use at the service address, and the main panel surge arrestor installed after the 2011 power surge.  (Tr. 17-19).

6.  	Respondent refused Complainant’s claim for damages resulting from the power surge on May 22, 2012.  (Tr. 17; West Penn Exhibit C).

7.	The power surge on March 25, 2013 damaged the computer, television, power strips, the main panel surge protector, and a sewage pump called an upflush commode.  (Tr. 18).  

8. 	The damage to the sewage pump resulted in sewage overflowing into the basement bathroom, which damaged items in the bathroom and in an adjoining room.  (Tr. 18).

9.	Complainant’s homeowners’ insurance company paid both claims submitted for damages caused by the power surges in May 2012 and March 2013.  (Tr. 16-23, 40).

10. 	Subsequent to each power surge that occurred at the service address (in May 2012 and in March 2013), Complainant contacted West Penn to complain about the power surges.  (Tr. 23, 24).

11. 	On June 21, 2012, West Penn sent a letter to Complainant in which West Penn indicated it was denying Complainant’s claim for damages.  West Penn indicated the claim resulted from a bad arrester, which required repairs to West Penn’s facilities on May 23, 2012.  West Penn asserted it could not predict when its equipment will fail and asserted it found no evidence to suggest West Penn was negligent.   (Tr. 26- 27, Complainant Exhibit B). 

12. 	 On March 25, 2013, the power surge involved a double circuit construction known as the Fitzhenry 12 kilovolt (kv) circuit, along the Charleroi-Madison 25 kv Junction where the same pole contains a 25 kv wire above a 12 kv wire.  The power surge occurred during a wind storm when a tree located outside the right-of-way came into contact with the more powerful 25 kv wire.  (Tr. 51-57; West Penn Exhibits 8 & 9).  

13. 	On April 16, 2013, West Penn sent a letter to Complainant in which West Penn indicated it was denying Complainant’s claim for damages.  West Penn indicated the claim resulted from a power surge on March 25, 2013 due to conditions beyond West Penn’s control.  West Penn indicated the power surge occurred when a tree located outside West Penn’s right-of-way fell into West Penn’s power line.  (Tr. 25; Complainant Exhibit C).

14.	On November 7, 2013, Complainant asked West Penn to install a surge protector or arrestor on his meter socket as an additional protection from power surges after West Penn’s personnel advised him the device would help.  The device would cost $4.83 per month and would only protect larger appliances, known as “white appliances”, but would not protect any other electronics.  (Tr. 28, 36-38, 47; Complainant Exhibit S).

		15.	 Complainant has installed or taken as many precautions with his electronic equipment as he can.  There is no product, surge protector, surge suppressor or surge resister available currently which will protect a consumer’s electronic equipment from the instantaneous rise in voltage experienced when a 25 kv wire comes into contact with a 12 kv wire.  (Tr. 67-70).

16.	The surge suppressor Complainant had installed on his electric panel plus the surge strips he uses with his electronic equipment will protect his equipment from a lightning strike to his home.  Lightning causes a massive increase in voltage but for a short period of time.  Massive surges caused when a 25 kv wire contacts a 12 kv wire doubles the voltage in the line over a longer period of time.  (Tr. 67-70).

DISCUSSION

		Complainant alleges a reliability, safety or quality problem with his electric service provided by West Penn because there have been numerous power surges resulting in extensive damage to his residence.  Complainant asserts Respondent should be responsible for the failure of its own equipment.  Complainant requested payment for damages[footnoteRef:1] and requested the Commission order West Penn to provide advice on how to prevent damage from future power surges.    [1: 	 	A request for damages must be denied as outside the Commission’s jurisdiction.  See Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).] 


		Respondent contends it has provided reasonable and adequate service in how it maintained its facilities.  Respondent argues its equipment was not defective and it was not negligent in how it maintained its equipment or in how it maintained the right-of-way around its facilities.    

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by substantial evidence he is entitled to the requested relief.  66 Pa.C.S.A. § 332(a).  To satisfy this burden, Complainant must show Respondent utility is responsible or accountable for the problem described.[footnoteRef:2]  Complainant must show this fact to be true by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.[footnoteRef:3]  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.[footnoteRef:4]  Furthermore, more evidence is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:5]  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa.C.S.A. § 332(a).   [2:  	Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  
]  [3:  	Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  ]  [4: 
 	Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  ]  [5: 
 	Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


Responsibility of Public Utility Companies

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa.C.S.A. § 1501.

The Commission has the authority and responsibility to define reasonable service.  66 Pa.C.S.A. § 1501 and § 1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates – not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service or property damage, the Commission is permitted to limit liability.[footnoteRef:6]     [6: 	See DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).] 


Analysis

The testimony presented sufficiently proved Complainant experienced two costly power surges in two separate years.  The testimony also sufficiently proved the power surges were caused by forces beyond the control of the electric utility company.  Complainant has not provided more evidence than Respondent did to prove that the power surge was the direct result of a failure by Respondent to provide reasonable and adequate service.  The existence of damaged appliances and electronic equipment is not enough evidence to prove Respondent’s equipment was faulty and caused the damage, or that Respondent’s service was unreasonable or inadequate.  Therefore, Complainant has not met his burden of proving Respondent violated the Commission’s regulations by failing to provide reasonable and adequate customer service when the power surges occurred.  

		In addition, Complainant’s requests for the Commission to order West Penn (1) to install whole house surge protectors and ground rods, and (2) to provide advice on how to prevent future damage from power surges, are denied.  West Penn’s witness credibly testified that Complainant has installed all of the technology currently available to prevent or limit damage from future surges.  In fact, West Penn’s witness indicated the surge arrestor which Complainant requested West Penn install in November 2013 would not provide any additional protection and would be a duplication of the protection provided by the surge protectors currently in place at the service address.  West Penn had not installed that arrestor as of the date of the hearing but if installed it would provide Complainant with no greater level of surge protection than the whole house surge protection Complainant installed previously.  Complainant’s request for advice from West Penn is denied because West Penn already provided Complainant with advice.  Unfortunately, electricity is a dangerous product and West Penn cannot provide a guaranteed protection system from all future power surges.  To succeed in his complaint, Complainant had to show West Penn failed to provide reasonable customer service in how it built and maintained its facilities, and that the failure to do so resulted in Complainant suffering damage to his property.  In this proceeding, Complainant did not show Respondent failed to provide reasonable customer service.  Therefore his complaint will be denied, and dismissed in the ordering paragraphs below.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa.C.S.A. § 332(a).

		3.	Respondent provided Complainant with reasonable and adequate customer service in its provision of electrical services.  

		4.	Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service.    

		5.	The Commission is without jurisdiction to consider negligence issues.  Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).	



ORDER


THEREFORE, 

IT IS ORDERED:

1. That the complaint of John J. Janos versus West Penn Power Company at Docket No. C‑2013-2366243 hereby is denied because Complainant failed to prove Respondent did not provide reasonable and adequate service in its provision of electrical services.

2. That this docket be marked closed and discontinued.

	
	 
 Date:  April 1, 2014								/s/			
						Katrina L. Dunderdale
						Administrative Law Judge
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