BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Shirley Surrec						:
							:		
	v.						:		C-2014-2408741
							:
 Columbia Gas of Pennsylvania, Inc.			:



INITIAL DECISION SUSTAINING PRELIMINARY OBJECTIONS 
AND DISMISSING COMPLAINT 


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION


A customer filed a complaint against her gas utility alleging that the utility improperly installed insulation and windows in her home.  The complaint requests that the utility remove the insulation and windows.  This decision dismisses the complaint because the complaint fails to allege that the utility violated any Commission statutes, regulations or orders and the Commission lacks the authority to decide a private contractual dispute between the customer and her utility.


HISTORY OF THE PROCEEDING


On February 26, 2014, Shirley Surrec (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Respondent).  The complaint states that an energy assistance program installed insulation in the Complainant’s home.  The complaint alleges that the Complainant’s home is now too well insulated with the result that the interior of her residence is damp.  As a result of this dampness, the walls in the Complainant’s home are cracking, according to the complaint.

The complaint also alleges that new windows were installed in the Complainant’s home.  According to the complaint, there is now condensation on the windows which was not present before the new windows were installed.  The complaint argues that the Complainant’s house is now in worse condition than it was before the weatherization work was performed.  The complaint requests that the Commission order the Respondent to either remove the insulation from the Complainant’s home or reimburse the Complainant for the costs she will incur removing the insulation.

On March 25, 2014, the Respondent filed an answer with new matter and preliminary objections.  The answer admits that the Respondent provides natural gas service to the Complainant at the address shown on the complaint.  The answer denies that the Respondent provided any insulation services to the Complainant.  According to the answer, the Westmoreland County Weatherization Program provided insulation services to the Complainant.  The answer states that a quality assurance inspection, conducted on October 28, 2013, failed to reveal any deficiencies in the weatherization services provided to the Complainant.

The new matter asserts that the Complainant is requesting that the Commission award her compensation for damages to her residence.  The new matter argues that the Commission lacks the authority to award damages.

The new matter also points out that the complaint is requesting that the 
Commission determine that the insulation work performed on the Complainant’s home was performed in a negligent manner.  The new matter contends that the Commission lacks the authority to make such a determination.  The new matter also states that the complaint fails to allege any violation by the Respondent of the Public Utility Code or Commission regulations.  The answer and new matter request that any hearing in this matter be conducted telephonically.

The preliminary objections argue that the Commission lacks jurisdiction, pursuant to 52 Pa.Code § 5.101(a)(1), to award damages to the complainant.  The preliminary objections also contend that the Commission lacks jurisdiction to order the Respondent to remove the insulation from the Complainant’s home.

The preliminary objections further state that the complaint is legally insufficient, pursuant to 52 Pa.Code § 5.101(a)(4).  The preliminary objections reiterate the assertions in the answer and new matter that the complaint is requesting that the Commission determine that the insulation work performed on the Complainant’s home was performed in a negligent manner.  The preliminary objections point out that such a determination would require that the Commission determine tort responsibility for alleged damage to the Complainant’s home.  The preliminary objections contend that the complaint fails to set forth any provision of the Public Utility Code or Commission regulations that the Respondent has violated.  The preliminary objections request that the Commission dismiss the complaint.

By notice dated March 27, 2014, the Commission notified the parties that it had assigned the case to me as motion judge.  

On April 3, 2014, the Complainant filed a response to the Respondent’s preliminary objections.  The Complainant’s response reiterates the allegations in her complaint regarding installation of insulation and windows in her home and the resulting dampness.  The response also states that the Respondent should be responsible for the damages to her residence resulting from the installation of the insulation by the Westmoreland County Weatherization Program.  The response requests that the Commission not dismiss the Complainant’s complaint.

The preliminary objections are ready for decision.  For the reasons set forth below, I will sustain the preliminary objections and dismiss the complaint.

FINDINGS OF FACT

		1.	The Complainant in this case is Shirley Surrec.

		2.	The Respondent in this case is Columbia Gas of Pennsylvania, Inc.

		3.	On February 26, 2014, the Complainant filed a complaint with the Commission against the Respondent.

		4.	The Respondent filed an answer with new matter on March 25, 2014.

		5.	On March 25, 2014, the Respondent filed preliminary objections.

		6.	On April 3, 2014, the Complainant filed a response to the Respondent’s preliminary objections.

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.

4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.

7.	Standing of a party to participate in the proceeding.

Here, the Respondent’s preliminary objections assert that the complaint is legally insufficient, pursuant to 52 Pa.Code § 5.101(a)(4) and that the Commission lacks jurisdiction, pursuant to 52 Pa.Code § 5.101(a)(1).  I will first address the preliminary objection alleging that the complaint is legally insufficient in that it fails to allege that the Respondent violated the Public Utility Code, Commission regulations or orders or its tariff provisions.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Gas Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission regulation at 52 Pa.Code § 5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa.Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.

The regulation at 52 Pa.Code § 5.101(a)(4) permits the filing of a preliminary objection to dismiss a pleading for legal insufficiency.  The provision at 52 Pa.Code § 5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa. Super. 1954).

Viewing the complaint in this case in the light most favorable to the Complainant, an energy assistance program installed insulation in the Complainant’s home.  The Complainant’s home is now too well insulted with the result that the interior of her residence is damp.  As a result of this dampness, the walls in the Complainant’s home are cracking.

In addition, new windows were installed in the Complainant’s home.  There is now condensation on the windows which was not present before the new windows were installed.

Accepting the facts alleged in the complaint as true for purposes of disposing of its preliminary objections, the Respondent contends that the complaint fails to allege that the Respondent has violated the Public Utility Code, Commission regulations or orders.  The Respondent concludes that the complaint is legally insufficient.  I agree.

In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  Here, the complaint does not allege any facts that could be construed as a violation by the Respondent of any statute, regulation or order which the Commission has jurisdiction to administer.

The Commission’s regulations at 52 Pa.Code §§ 58.1-58.18 govern energy usage reduction programs for low income utility customers.  The regulation at 52 Pa.Code § 58.3 requires covered utilities to establish usage reduction programs.  The Respondent is a covered utility as defined by 52 Pa.Code § 58.2.  Each covered utility must fund its usage reduction program, pursuant to the guidelines set forth in 52 Pa.Code § 58.4.  A covered utility may not implement a required usage reduction program until the Commission has approved the program.  52 Pa.Code § 58.17.

A covered utility may install or arrange for the installation of measures designed to reduce energy bills or usage, including insulation, pursuant to 52 Pa.Code § 58.14(a).  After installation, the covered utility must schedule a post-installation inspection if a contractor is utilized.  52 Pa.Code § 58.14(b).  The regulations are silent with regard to a dispute resolution process if the customer believes that the energy reduction measures were improperly installed.

Accepting the facts alleged in the complaint as true for purposes of disposing of the preliminary objections, the allegations in the Complainant’s complaint do not allege that the Respondent failed to comply with any of these regulations.  The Respondent arranged for the installation of measures designed to reduce energy usage in the Complainant’s home, pursuant to the Commission’s regulations.  Any dispute between the customer and the utility regarding the quality of work performed appears to be beyond the scope of the Commission’s regulations governing energy usage reduction programs.

In the absence of a provision in the above regulations governing a dispute between a customer and the utility regarding the quality of energy reduction work performed pursuant to the regulations, the allegations in Complainant’s complaint could be construed as a claim that the Respondent provided inadequate or unreasonable service by failing to install the insulation and windows properly.  The statute at 66 Pa.C.S. § 1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa.C.S. § 1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).

As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa.C.S. § 1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

In order for 66 Pa.C.S. § 1501 to apply to this case, the installation of insulation and storm windows must fall within the definition of public utility service.  My research has not uncovered any Commission decisions where the Commission has determined whether energy reduction services provided to low income customers constitute utility service subject to Commission jurisdiction.  After reviewing the applicable statutes as well as applicable Commission and Pennsylvania appellate court decisions, I conclude that energy reduction services provided to low income customers do not fall within the definition of public utility service.

The definition of utility service is broad.  The definition of service at 66 Pa.C.S. § 102 states in part as follows:

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered or performed, and any and all things furnished or supplied, and any and all facilities used, furnished or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public…

If the subject matter of the complaint does not fall within the definition of service set forth above, the complaint is a private dispute and not within the Commission’s jurisdiction.  Rovin v. Pa. Pub. Util. Comm’n, 502 A.2d 785 (Pa. Cmwlth. 1986)(water fluoridation practices of a public utility are not within the Commission’s jurisdiction); see also, Country Place Waste Treatment Co. v. Pa. Pub. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995)(control of odors emanating from a sewage treatment plant operated by a public utility not within the Commission’s jurisdiction); West Penn Power Co. v. Pa. Pub. Util. Comm’n, 578 A.2d 75 (Pa. Cmwlth 1990)(“the definition of ‘service’ is sufficiently broad enough to encompass a utility’s vegetation clearance practices in its right-of-ways.”).

The Commission’s authority is limited to regulation of public service as opposed to private service.  Felix v. Pa. Pub. Util. Comm’n, 146 A2d 347 (Pa. Super. 1958); Borough of Ambridge v. Pa. Pub. Serv. Comm’n, 165 a 47 (Pa. Super. 1933).  Private services that supplement the public service provided by a utility do not fall within the Commission’s jurisdiction.  Anderson v. Philadelphia Gas Works, Docket No. F-00825712 (Order entered August 30, 2002) (Anderson).  In Anderson, the complainant alleged, inter alia, that the utility violated a parts and labor agreement or warranty agreement by billing the complainant service charges for repair of her gas stove.  The complainant failed to appear at her hearing and the Administrative Law Judge (ALJ) Ky Van Nguyen dismissed the complaint.  The complainant filed exceptions reiterating her claim regarding the repair contract/warranty.

In its order in Anderson, the Commission ruled that the repair contract/warranty did not involve a law regulation or order that the Commission had jurisdiction to administer.  The Commission ruled that servicing the complainant’s stove was not an essential part of the utility’s public gas service but rather a supplemental service incidental to its primary gas utility service.  The Commission reasoned that the utility’s obligation to service the complainant’s stove were defined by the terms of the private agreement between the utility and the complainant, not by the public rights embodied in the Public Utility Code.  The Commission agreed with ALJ Nguyen that the Commission had no authority to rule on that type of private agreement and upheld his dismissal of the complaint.

In Ottaviano v Philadelphia Gas Works, Docket No. C-20066357 (Order entered September 22, 2006) (Ottaviano), the complainant alleged that the utility improperly refused to repair her furnace and improperly removed her from its parts and labor plan for gas appliance repairs.  In his initial decision in Ottaviano, ALJ John H. Corbett, Jr. dismissed the complaint for lack of subject matter jurisdiction.  ALJ Corbett reasoned that the Commission lacked jurisdiction to decide a private contractual dispute between a citizen and a utility, citing Anderson.  ALJ Corbett’s initial decision became final without further Commission action, pursuant to 66 Pa.C.S. § 332(h).

In this case, I conclude that installation of insulation and windows is not an essential part of the Respondent’s utility service to the public.  Rather such a service is a private supplemental service, incidental to its utility service, similar to the agreements governing the installation, maintenance and repair of gas appliances that were the subject of the complaints in Anderson and Ottaviano.  The Respondent’s obligations to the Complainant with regard to the installation of the insulation and windows are governed by the terms of the agreement to install the insulation and windows between the Complainant and the Respondent, not by the provisions of the Public Utility Code.  The Commission lacks the authority to rule on the parties’ responsibilities under a private agreement or award damages under that agreement.  Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).

My conclusion regarding the Commission’s lack of jurisdiction over the Complainant’s complaint is supported by the fact that the Commission lacks authority to award the monetary damages that the Complainant seeks.  The Commission cannot award the monetary damages requested by the Complainant.  The Public Utility Code simply does not grant the Commission the authority to award monetary damages.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa. Cmwlth. 1995).  The Commission has previously ruled that the Commission has no authority to award damages where a complainant alleges damages resulting from weatherization services arranged by a utility.  Scibelli v Metropolitan Edison Co. 68 Pa. PUC 286 (1988).

Accepting as true all of the facts alleged in the Complainant’s complaint, she is not entitled to relief as a matter of law.  Since the Complainant’s complaint does not set forth any facts that could be construed as a violation of a Commission regulation, statute or order by the Respondent, it is legally insufficient.  Sustaining the Respondent’s preliminary objections is appropriate under the circumstances.

Since I have determined that the complaint is legally insufficient, it is unnecessary for me to discuss the Respondent’s second preliminary objection that the Commission lacks subject matter jurisdiction over the complaint.  I will enter the following order.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to this dispute.  66 Pa. C.S.A. §701.

		2.	The Complainant’s complaint fails to state a claim upon which relief can be granted.

		3.	The Commission lacks authority to award damages.

4.	It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2014-2408741 be dismissed.



ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objections filed by Columbia Gas of Pennsylvania, Inc. at Docket No. C-2014-2408741 are sustained.

2. That the complaint of Shirley Surrec at Docket No. C-2014-2408741 against Columbia Gas of Pennsylvania, Inc. is dismissed.

[bookmark: _GoBack]		3.	That the docket at Docket No. C-2014-2408741 is marked closed.


Date:	April 7, 2014							/s/				
		David A. Salapa
		Administrative Law Judge
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