BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mexico on the Square, c/o Kyong Sun Cho		:													:
	v.						:		C-2014-2408664
							:
PECO Energy Company				:



INITIAL DECISION
GRANTING PRELIMINARY OBJECTION AND 
DENYING MOTION FOR JUDGMENT ON THE PLEADINGS AS MOOT


Before
Kandace F. Melillo
Administrative Law Judge


		This Initial Decision grants the Preliminary Objection filed by PECO Energy Company (PECO, Respondent, or the Company) to the Formal Complaint of Mexico on the Square, c/o Kyong Sun Cho (Mexico on the Square or Complainant), on the grounds of legal insufficiency.  Complainant is a commercial customer and cannot be granted a payment agreement.  As PECO’s Preliminary Objection is being granted, the later-filed Motion for Judgment on the Pleadings will be denied as moot.


HISTORY OF THE PROCEEDINGS


		On February 21, 2014, Mexico on the Square filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO at Docket No. C-2014-2408664.  In its Complaint, Mexico on the Square alleged that it would like a payment agreement.  No other factual allegations or request for relief were set forth in the Complaint.
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		On or about March 12, 2014, PECO filed an Answer and New Matter, with attached exhibits, and a Notice to Plead to New Matter within ten (10) days.[footnoteRef:1]  In its Answer, PECO alleged facts that were also set forth in New Matter, as discussed below.  In addition, PECO alleged that Complainant has a fictitious name registered with the Pennsylvania Department of State, and it attached a fictitious name registration as an exhibit.  PECO argued that, as a commercial customer, Complainant was required to be represented by counsel in adversarial proceedings before the Commission.  PECO further averred that on November 18, 2013, Mexico on the Square had been granted a payment agreement of $441.06 monthly by PECO on a balance of $1,725.32, but that the agreement was not kept. [1: 		In accordance with 52 Pa.Code § 5.63(a), the time period for responding to New Matter is actually twenty (20) days, not ten (10) days.  However, as I allowed even more than twenty (20) days for Complainant to file a reply to New Matter, Complainant is not prejudiced by this error in the Notice to Plead.    ] 


		In New Matter, PECO alleged that Complainant is a PECO commercial customer operating a business at the Service Location, which is 1511 Pine Street, Philadelphia, PA 19102, Account Number 96252-39017.  It contended that, while the Commission is authorized under the Public Utility Code to establish a payment agreement for residential customers, it is not authorized to do so for commercial customers, citing to 66 Pa.C.S. § 1405 and Mill v. Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982) (Mill).  PECO further argued, as it had in its Answer, that Complainant must be represented by counsel in this adversarial proceeding.

		Also on or about March 12, 2014, PECO filed a Preliminary Objection to the Complaint on the grounds of legal insufficiency, pursuant to 52 Pa.Code § 5.101(a)(4), with a ten (10) day Notice to Plead, as required by 52 Pa.Code § 5.101(b).  In its Preliminary Objection, PECO asserted that the sole basis of the Complaint was a request for the Commission to order PECO to issue a payment agreement.  It contended that, even assuming all of Complainant’s allegations were true, the Complainant is not entitled to relief as it is a commercial customer, and the Commission is not authorized to grant payment agreements to commercial customers.  See, 66 Pa.C.S. § 1405; Mill, supra.  Accordingly, PECO requested that the Complaint be dismissed.
		Pursuant to 52 Pa.Code §§ 1.12(a), 1.56(b) and 5.63(a), a reply to New Matter served by first class mail would have been due on April 4, 2014.  Also, pursuant to 52 Pa.Code §§ 1.12(a), 1.56(b) and 5.101(b), an answer to the Preliminary Objection served by first class mail would have been due on March 27, 2014.  As of the date this Initial Decision was prepared, which is April 7, 2014, neither a reply to New Matter nor an answer to the Preliminary Objection has been filed, and any filing at this late date would be untimely in any event.  Due to the failure to file a timely reply to New Matter, relevant facts set forth therein are deemed to be admitted by the Complainant, pursuant to 52 Pa.Code § 5.63(b).

		On April 1, 2014, prior to the time for deeming relevant facts in New Matter to be admitted, PECO filed a Motion for Judgment on the Pleadings.[footnoteRef:2]  As I am granting the Preliminary Objection, on the grounds of legal insufficiency, the Motion for Judgment on the Pleadings will be denied as moot. [2: 		PECO again attached an erroneous Notice to Plead as it allowed only ten (10) days, rather than twenty (20) days as required by regulation, for Complainant to respond to the Motion for Judgment on the Pleadings.  52 Pa.Code § 5.102(a).  However, as I am denying the Motion for Judgment on the Pleadings as moot, there is no prejudice to the Complainant resulting from this error.] 


		PECO’s Preliminary Objection was assigned to me by Motion Judge Assignment Notice dated March 25, 2014.  The record closed on April 7, 2014, and this matter is now ready for a ruling.  Since I am dismissing the Complaint in its entirety, this ruling will be in the form of an Initial Decision, subject to exceptions.

FINDINGS OF FACT

		1.	Complainant is Mexico on the Square, c/o Kyong Sun Cho, whose mailing address is 1511 Pine Street, Philadelphia, PA 19102.  Complaint, ¶1; New Matter, ¶1.

		2.	Respondent is PECO Energy Company.  Complaint, ¶2.

		3.	Complainant is a PECO commercial electric customer.  Complaint, ¶¶1-3; New Matter, ¶1.
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		4.	Complainant filed a Formal Complaint with the Commission at Docket No. C-2014-2408664 on February 21, 2014.

		5.	The Formal Complaint alleges only that Complainant would like a payment agreement from PECO and alleges no other facts or requests for relief.  Complaint, ¶4.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69.

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).

		Where, however, there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. Pub. Util. Comm’n, 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa. Commw. 276, 563 A.2d 557 (1989).
		The grounds for preliminary objections, which are set forth in 52 Pa.Code § 5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the 	pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the 	inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or 	misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative 	dispute resolution.

		(7)	Standing of a party to participate in the proceeding.

		As noted above, PECO’s Preliminary Objection is on the grounds of legal insufficiency, pursuant to 52 Pa.Code § 5.101(a)(4), also known as a demurrer to the Complaint.  See, Pa. Rules of Civil Procedure 1028(a)(4).  For purpose of its Preliminary Objection, PECO is contending that, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, the Company is entitled to complaint dismissal.

		I agree with PECO that the Complaint should be preliminarily dismissed on the grounds of legal insufficiency.  On the face of the Complaint, it is clear that Mexico on the Square is a PECO commercial customer.  Complainant also failed to deny the allegation that it was a commercial customer and was operating a business at the Service Location.  This fact is therefore deemed to be admitted, pursuant to 52 Pa.Code § 5.63(b).  Thus, there are no material facts in dispute and, for the reasons to be further discussed, PECO is entitled to judgment as a matter of law.
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act) provides strict guidelines that the Commission must follow in handling customer complaints.  66 Pa.C.S. § 1405(a) provides, in pertinent part, that "[t]he commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter."  66 Pa.C.S. § 1403 defines a "customer" as "[a] natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested."  Commercial customers do not fall within either of these limitations.  Clearly, commercial customers are not entitled to a Commission authorized payment agreement under the Act.  Indeed, this conclusion was recently affirmed by the Commission in a case factually similar to the instant case.  Selena Ricks for Mortgage Shoppers Financial, Inc. v. PECO Energy Co., Docket No. C-2012-2325257 (Final Order entered January 25, 2013) (Ricks).

Additionally, the Commission has repeatedly held that a customer with a commercial account for public utility service does not fall within the Commission’s regulations at 52 Pa.Code Chapter 56 and so is not entitled to a payment agreement or other protections applicable to residential accounts under the Commission regulations.  Bio/Data Corporation v. PECO Energy Co., Docket No. C-20026698 (Final Order entered July 30, 2002); Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C-00015522 (Final Order entered October 15, 2001); Kayla's Place Inc. v. Duquesne Light Co., Docket No. C-00981711 (Final Order entered May 24, 1999); Kenny v. Duquesne Light Co., Docket No. C-00967789 (Final Order entered November 27, 1996); see also, 52 Pa.Code § 56.1.

There is no dispute that Complainant is a PECO commercial customer and therefore cannot receive a payment agreement from the Commission, which is the only issue in the case.  The Commission also is not authorized to direct PECO to provide a payment agreement on the arrearages to the Complainant.  Accordingly, PECO’s Preliminary Objection on the ground of legal insufficiency will be granted and the Formal Complaint of Mexico on the Square will be dismissed.  PECO’s later-filed Motion for Judgment on the Pleadings will be denied as moot.
As an aside, in its Answer, PECO also argued that, as a commercial customer, Complainant is required to be represented by counsel in adversarial proceedings before the Commission.  52 Pa.Code § 1.22.  Thus, PECO asked that a date certain be established for an attorney to file a notice of appearance on Complainant’s behalf.  In New Matter, PECO argued that the proceeding became adversarial at the time when Respondent filed its Answer, and that the Complaint should therefore be dismissed, citing to 52 Pa.Code §§ 1.8, 1.21-1.23; and In Re: Checker Cab, 49 Pa. PUC 159, 160 (1975), and Moore v. I. Berman and Cross, Inc., 49 Pa. PUC 427, 428 (1975).  PECO New Matter at 4-5.

Though PECO is correct that a corporation must be represented by counsel in adversarial proceedings before the Commission,[footnoteRef:3] Complainant herein does not appear to be a corporation, based on the attachment to the Answer and New Matter.  Instead, Mexico on the Square is the fictitious name of a business and it could be a sole proprietorship, rather than a corporation.  Complainant, as a commercial customer but not a corporation, would not necessarily be required to obtain counsel if this Complaint continued to litigation.  More factual information would be needed to make this determination. [3: 		Also, as noted by Administrative Law Judge (ALJ) Buckley in Ricks, supra, formal complaints are accepted by the Commission even if the party must eventually be represented by counsel at the hearing.  Customarily, an ALJ in his or her Prehearing Order, directs that a party must retain counsel in order for that party to further participate in a case.    ] 


		The Commission has generally expressed a preference that administrative law judges refrain from dismissing complaints against unrepresented complainants without first giving them the opportunity to be heard orally and develop a sufficient record.  See, Richard Carlock v. The United Telephone Company of Pa., Docket No. F-00163617 (Final Order entered July 14, 1993).  However, there are some cases wherein a hearing would not enable complainants to explain their case in a manner sufficient to alter the inevitable conclusion that the law precludes the relief which is sought.  This is one of those cases.

		As there are no disputed questions of fact and the issue to be decided is purely one of law, this case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, supra.  Also, Section 703(b) of the Public Utility Code, 66 Pa.C.S. § 703(b), provides that the Commission “may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  See also, 52 Pa.Code § 5.21(d).  For the foregoing reasons, a hearing is not necessary in the public interest and the Complaint should be dismissed.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter as it relates to public utility service.  66 Pa. C.S. §§ 102, 701, 1501.

		2.	Commission regulations provide for the filing of preliminary objections on the grounds of legal insufficiency.  52 Pa.Code § 5.101(a)(4).

		3.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

		4.	The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

		5.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).

6.	Commercial customers are not entitled to a payment agreement from the Commission under the Responsible Utility Customer Protection Act.  66 Pa.C.S. §§ 1403, 1405(a); Selena Ricks for Mortgage Shoppers Financial, Inc. v. PECO Energy Co., Docket No. C-2012-2325257 (Final Order entered January 25, 2013).

7.	Commercial customers are not entitled to payment agreements or other protections applicable to residential accounts under the Commission regulations at 52 Pa.Code Chapter 56.  52 Pa.Code § 56.1; Bio/Data Corporation v. PECO Energy Co., Docket No. C‑20026698 (Final Order entered July 30, 2002); Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C-00015522 (Final Order entered October 15, 2001); Kayla's Place Inc. v. Duquesne Light Co., Docket No. C-00981711 (Final Order entered May 24, 1999); Kenny v. Duquesne Light Co., Docket No. C-00967789 (Final Order entered November 27, 1996).

		8.	The instant Complaint is legally insufficient because, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, PECO is entitled to complaint dismissal.  52 Pa.Code § 5.101(a)(4).

		9.	As there are no disputed questions of fact and the issue to be decided is purely one of law, this case may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Cmwlth. 2003).


ORDER

		THEREFORE,
[bookmark: _GoBack]
		IT IS ORDERED:

1.	That the Preliminary Objection filed by PECO Energy Company on March 12, 2014, seeking dismissal of the Complaint filed by Mexico on the Square at Docket No. C-2014-2408664, on the grounds of legal insufficiency, is granted.

2.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company on April 1, 2014, seeking dismissal of the Complaint filed by Mexico on the Square at Docket No. C-2014-2408664, due to entitlement to judgment as a matter of law, is denied as moot. 

3.	That the Formal Complaint filed by Mexico on the Square at Docket No. C-2014-2408664 is dismissed.

		4.	That this docket is marked closed.


Date:  April 7, 2014						/s/					
							Kandace F. Melillo
							Administrative Law Judge
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