BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mychelle M. James					:
							:
	v.						:		C-2013-2375383
							:
Duquesne Light Company				:



INITIAL DECISION


Before 
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		The purpose of this Initial Decision is to dismiss a formal complaint for the failure of the complainant to appear and prosecute it.

		On July 10, 2013, Mychelle M. James (Complainant) filed a formal Complaint against Duquesne Light Company (Duquesne or Respondent or utility) alleging that Duquesne had denied her application for the Dollar Energy Fund because she did not apply for a LIHEAP grant.  She seeks to have the Dollar Energy grant applied to her bill and asks for a detailed explanation of her bill.

		The Complaint was served by the Commission's Secretary on July 24, 2013.  

		On August 13, 2013, Respondent filed its Answer which averred that the Complainant's electric service was terminated for nonpayment on November 26, 2012.  She was referred to energy assistance programs, and on November 27, 2012, she was approved for LIHEAP and CRISIS grants.  Service was restored on November 28, 2012, and the LIHEAP and CRISIS grants created a credit for the account.  The credit resulted in having her application for the Dollar Energy Fund denied, as that grant can only be applied to a balance.  On May 3, 2013, the LIHEAP grant was refunded to the Pennsylvania Department of Welfare so that the money could be applied to Complainant's gas bill.  At that time, the money in the Dollar Energy Fund had been depleted.  

[bookmark: _GoBack]		Also in the Answer, Respondent denies any wrongdoing and avers that two informal investigations before the Commission's Bureau of Consumer Services (BCS) were closed at BCS Nos. 3047309 and 3099322.    

		The case was referred to, but not resolved by the Commission's Mediation Unit.

		On February 24, 2014, a telephonic hearing notice was issued which scheduled the initial telephonic hearing for Thursday, April 10, 2014 and assigned the matter to me.

		On February 24, 2014, I issued a prehearing order which set forth some of the requirements for a formal hearing before the Commission.

		On the day scheduled, the hearing was convened at 10:00 a.m.  Respondent was represented by Kenneth G. Scholtz, Esq., who had submitted five proposed exhibits and had a sponsoring witness ready to participate.  Telephone calls to the number provided on the Complaint were placed at 10:00 a.m. and 10:10 a.m., but there was no answer. 

		Duquesne moved to dismiss the Complaint for failure to prosecute.  The hearing was completed and the record closed at the end of the hearing.  A transcript was created.

		The matter is now ripe for disposition.



FINDINGS OF FACT

		1.	Complainant is Mychelle M. James, 131 South 5th Street, Duquesne PA 15110.

		2.	Respondent is Duquesne Light Company, a jurisdictional public utility providing residential electric service in the Commonwealth.  

		3.	On February 24, 2014, a telephonic hearing notice was issued which scheduled the initial telephonic hearing for Thursday, April 10, 2014.  

		4.	On February 24, 2014, I issued a prehearing order which set forth some of the requirements for a formal hearing before the Commission.

		5.	Both the hearing notice and the prehearing order informed the parties that failure to participate in the hearing could result in the loss of the case.

		6.	On April 10, 2014, the hearing was convened at 10:00 a.m. 

		7.	Respondent was represented by counsel and had submitted five proposed exhibits and had a sponsoring witness ready to participate.  

		8.	Telephone calls to the number provided on the Complaint were placed at 10:00 a.m. and 10:10 a.m.  

		9.	No one answered the telephone at Complainant's number. 



DISCUSSION

		The Complainant failed to answer the telephone at 10:00 a.m. and at 10:10 a.m. on April 10, 2014, and the Respondent moved to dismiss the Complaint for failure to prosecute it.

		As the proponent of a rule or order in any Commission proceeding, Complainant has the burden of proof, 66 Pa.C.S. § 332, and therefore, the Complainant must prove her case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990).

		Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. Ct.1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa.Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. Ct.1984).

		The Commission is required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth.1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994).

		The Hearing Notice and the Prehearing Order were sent to the address provided by the Complainant.  Neither was returned as undeliverable.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, Opinion and Order entered October 25, 2003 at PUC Docket No. F-00161106.

		Both the Hearing Notice and the Prehearing Order warned the parties that failure to participate could result in the dismissal of the case.  No communication was received by the presiding officer or the Office of Administrative Law Judge, and therefore, the absence of the Complainant is unexcused.  

		Accordingly, Complainant has failed to sustain her burden of proving her case, and the Complaint is dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth.1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994).

		3.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

		4.	Due process is provided when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. 1984).
		5.	By her unexcused failure to appear, Complainant has failed to carry her burden of proof.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of Duquesne Light Company to dismiss the Complaint of Mychelle M. James is granted.

		2.	That the Formal Complaint filed by Mychelle M. James against Duquesne Light Company at PUC Docket No. C-2013-2375383 is dismissed with prejudice.

		3.	That the Secretary mark this docket closed.


Dated:	April 10, 2014					/s/						
						Susan D. Colwell
						Administrative Law Judge		
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