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OPINION AND ORDER


BY THE COMMISSION:


		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition (Petition) of PECO Energy Company (PECO or the Company) filed March 5, 2014, at the above-captioned proceeding, pursuant to the Alternative Energy Portfolio Standards (AEPS) Act of 2004, 73 P.S. § 1648.1 et seq.  By its Petition, PECO is seeking approval to utilize independent, third-party brokers to procure all Tier II alternative energy credits (AECs) necessary to satisfy its anticipated remaining Tier II AEPS requirements under the Company’s second Default Service Program (DSP II), as approved by the Commission in Petition of PECO Energy Company for Approval of its Default Service Program II, Docket No. P-2012-2283641 (Order entered October 12, 2012).  (PECO DSP II).

		PECO’s Petition also requests that the Commission confirm PECO’s ability to recover all costs associated with the procurement of such Tier II AECs through its existing Generation Supply Adjustment (GSA) rate.  In addition, the Petition requests that the Commission grant a waiver, to the extent necessary, of any requirement to conduct an annual request for proposals (RFP) process for AECs, and of certain broker transaction restrictions that the Commission previously approved in Petition of PECO Energy Company for Approval to Procure Tier II Alternative Energy Credits and Additional Tier I and Solar Alternative Energy Credits, Docket No. P-2010-2210975 (Order entered February 14, 2011) (PECO AEPS III).

No Answers to the Petition were filed, and no party contested the Petition.  For the reasons discussed below, we will grant PECO’s Petition. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Background

		On November 30, 2004, Governor Edward G. Rendell signed the AEPS Act into law, which became effective on February 28, 2005.  The AEPS Act requires a certain increasing percentage of electricity sold by electric distribution companies (EDCs) and electric generation suppliers (EGSs) to Pennsylvania retail electric customers to be derived from alternative energy sources as defined in the AEPS Act.  Compliance with the AEPS Act requirements is measured using alternative energy credits (AECs).  An AEC is equal to one megawatt-hour of qualified alternative energy generation, and may be purchased, traded and owned separately from the underlying energy.  See generally, 73 P.S. § 1648.3.

		The AEPS Act includes, inter alia, a timetable and the associated yearly alternative energy percentage requirements that EDCs and EGSs must satisfy, as well as an exemption from compliance with the AEPS Act during an EDC’s transition or stranded cost‑recovery period established under the Electric Generation Customer Choice and Competition Act at 66 Pa. C.S. § 2801 et seq.  See 73 P.S. §§ 1648.3(b) – (d).  The AEPS Act also permits an EDC to bank AECs for future compliance.  See 73 P.S. §§ 1648.3(e)(6) and (7).  In addition, the AEPS Act includes a provision allowing EDCs to recover, on a full and current basis, any direct or indirect costs for the purchase of resources to comply with the AEPS Act, pursuant to an automatic energy adjustment clause under 66 Pa. C.S. § 1307, as a cost of generation supply under 66 Pa. C.S. § 2807.  See 73 P.S. § 1648.3(a)(3)

		On July 17, 2007, Governor Rendell signed into law several amendments to the AEPS Act.  See 2007, July 17, P.L. 114, No. 35.  On September 25, 2008, the Commission adopted a Final Rulemaking Order that promulgated the Commission’s Regulations implementing the AEPS Act.  See 52 Pa. Code §§ 75.61-75.70, which became effective December 20, 2008.  On October 15, 2008, Governor Rendell signed P.L. 1592, No. 129 (Act 129) into law.  Among other things, Act 129 amended the Competition Act to require EDCs to procure AECs through competitive processes and a prudent mix of contracts.  See 66 Pa. C.S. §§ 2807(e)(3.1) – (3.5).

		Under the AEPS Act, as amended, PECO will be required to procure AECs from Tier I resources equal to 4.5% of its generation sales to retail default service customers between June 1, 2013, and May 31, 2014, including an amount of AECs obtained from solar photovoltaic systems equal to 0.0840% of PECO’s default service retail sales.  In addition, PECO will be required to purchase AECs from Tier II resources equal to 6.2% of its default retail sales.  These percentage requirements increase annually through 2020, by which time PECO’s Tier I requirement will be 8%, including 0.5% from solar photovoltaic alternative energy systems, and its Tier II requirement will be 10%.  See 73 P.S. § 1648.3(b) and (c) and 52 Pa. Code § 75.61.

		On March 15, 2007, PECO filed a petition for approval to voluntarily procure up to 450,000 Tier I non-solar AECs for future AEPS Act compliance, and to recover the costs of such procurements through a Section 1307 surcharge.  By Opinion and Order entered December 26, 2007, the Commission approved the petition with modifications.  See Petition of PECO Energy Company for Approval of (1) A Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) A Section 1307 Surcharge and Tariff to Recover AEPS Costs, Docket No. P-00072260 (Opinion and Order entered December 26, 2007) (PECO AEPS I).  Subsequently, PECO conducted two procurements of Tier I non-solar AECs in March 2008 and January 2009, in compliance with the Commission’s Order in PECO AEPS I.  The two procurements resulted in PECO entering into several five-year contracts for a total annual delivery of 452,000 Tier I non-solar AECs.  Petition at 4.

		On March 3, 2009, PECO filed a petition seeking approval to procure 8,000 solar photovoltaic AECs (SAECs) annually for ten years to satisfy a portion of its AEPS Act solar requirements.  PECO also sought permission to recover the costs of this procurement pursuant to the AEPS Surcharge approved in PECO AEPS I.  By Order entered August 28, 2009, the Commission approved the petition with modifications.  See Petition of PECO Energy Company for Approval to Procure Solar Alternative Energy Credits, Docket No. P-2009-2094494 (Order entered August 28, 2009) (PECO AEPS II).  PECO conducted its first SAEC procurement during the fall and winter of 2009-2010, and entered into several ten-year contracts to procure 8,000 SAECs on an annual basis.  Id.

		On June 2, 2009, the Commission entered an Opinion and Order approving a comprehensive settlement of PECO’s first Default Service Program (DSP I).  See Petition of PECO Energy Company for Approval of its Default Service Program and Rate Mitigation Plan, Docket No. P-2008-2062739 (Opinion and Order entered June 2, 2009) (PECO DSP I).  In accordance with the approved settlement (DSP I Settlement), 25% of PECO’s default service residential load (the PECO Share) would be served through forward block energy contracts procured by PECO and balanced through the spot energy markets administered by PJM Interconnection, L.L.C.  DSP I Settlement at ¶ 18.  The DSP I Settlement included the following provisions with regard to AEC procurements:

With respect to the PECO Share, PECO will satisfy the associated AEPS obligations by applying AECs from its residential customers’ share of AECs from PECO’s separate AEC procurements and competitively procuring any additional AECs required to meet the PECO Share’s AEPS requirements.  PECO will submit a separate petition to the Commission for approval of its procedures for such separate AEC procurements.  Such separate procedures will also address purchases and sales of AECs should a full requirements service supplier fail to deliver AECs or should a situation arise in the future whereby PECO has excess AEC inventory and is unable to apply the inventory to default service obligations before the inventory would expire.

Id. at ¶ 43.

		On November 17, 2010, in compliance with PECO DSP I, PECO filed a petition in PECO AEPS III (AEPS III Petition) describing the Company’s proposed RFP process for the annual procurement of AECs to serve the PECO share.  The AEPS III Petition also described PECO’s proposal for the purchase of additional AECs that the Company may require for AEPS compliance, and the sale of excess AECs it may possess, through the use of independent, third-party auctions and brokers.  According to PECO, this alternative process would be appropriate where annual procurements do not obtain sufficient AECs for AEPS Act compliance, or where the outstanding AEC requirements are such that an entire RFP process would not be cost-effective for default service customers.  AEPS III Petition at ¶¶ 20 and 21.

		As part of the alternative AEC procurement process described in the AEPS III Petition, PECO proposed to establish price thresholds based on publicly available price benchmarks, and stated that it would not exceed these thresholds by more than 10% in any auction process or broker transaction.  PECO further proposed that, if brokers were used, it would seek bids from at least three brokers, and require that any participating broker certify that all bids offered are from different, independent parties.  In addition, for bids at or above $10,000, PECO proposed to require brokers to certify that the bids are from parties who are not affiliates of PECO.  Id. at ¶ 22.

		In its AEPS III Petition, PECO did not propose to submit prices for approval by the Commission prior to participating in auctions or broker transactions.  However, PECO indicated that it would provide the Commission with the available price benchmarks, a summary of the procurement process, and the results of any purchases or sales conducted, within ten days of the completion of any such purchases or sales.  PECO also agreed to post the transaction date and final prices and quantities on its AEPS website.  In addition, PECO stated that it would not procure more than 10% of its projected outstanding AEC requirements for a Reporting Year through auctions or brokers unless there are less than thirty days remaining between the time PECO becomes aware of an AEC shortfall and the last day of that AEPS Reporting Year (i.e., May 31).  Id. at ¶ 24.

		Finally, in its AEPS III Petition, PECO requested recovery of all costs related to its proposed RFP process, as well as those costs related to the purchase of additional AECs necessary for AEPS compliance, consistent with PECO AEPS I and PECO AEPS II, PECO’s existing tariff, and the Commission’s AEPS Regulations.  Id. at ¶ 26.
		On February 14, 2011, the Commission entered its Order in PECO AEPS III, which approved:  (1) PECO’s proposed RFP process and Form AEC Agreement, subject to additional language setting forth the geographic eligibility requirements for AECs; (2) PECO’s proposal to purchase additional AECs through independent third-party auctions and brokers; and (3) the recovery of all costs incurred by PECO related to the purchase of AECs, and in compliance with the AEC RFP and AEC Agreement, and any additional purchases and sales of AECs, consistent with PECO’s existing AEPS Act cost recovery tariff provision, as previously approved by the Commission.  PECO AEPS III Order at 10-11, 15, 17.  The Commission found that the purchase and sale of AECs through the spot market or through brokers, along with the purchase of AECs through short-term contracts, is consistent with the prudent mix of contracts required by 66 Pa. C.S. § 2807(e)(3.5).  Id. at 15.

		On January 13, 2012, PECO filed a petition requesting approval of its DSP  II.  (DSP II Petition).  In its DSP II Petition, PECO proposed, inter alia, to:  (1) phase out the PECO Share; and (2) eliminate the AEPS Surcharge and incorporate all of its AEPS compliance costs into a single cost recovery mechanism – the GSA.  The Commission approved both proposals in its Opinion and Order entered at PECO DSP II.

Discussion

PECO’s Petition

		In its Petition, PECO requests approval to use independent, third-party brokers to procure all Tier II AECs necessary to satisfy its anticipated remaining Tier II AEPS requirements under the Company’s DSP II.  PECO believes that this expanded use of broker transactions for the procurement of Tier II AECs is appropriate because broker transactions are more cost-effective for default service customers than a competitive RFP, in light of the market price of Tier II AECs and the declining amount of Tier II AECs required under PECO’s existing default service procurement design.  Petition at 1-2.

		PECO notes that it conducted two Tier II procurements in May 2011 and January 2012, respectively, in compliance with the RFP process approved in PECO AEPS III.  PECO states that, as a result of these procurements, the Company entered into several contracts for a total delivery of 615,000 Tier II AECs, and incurred costs of approximately $23,000 per RFP for the services of an RFP monitor.  Id. at 7-8.  PECO states that the average weighted price per Tier II AEC for the January 2012 RFP was approximately $0.08.  Id. at 8.

		PECO currently estimates that it will require 213,000 Tier II AECs for the next three Reporting Years, broken down at follows:

· 2013-2014:  130,000
· 2014-2015:    70,000
· 2015-2016:    13,000

PECO avers that the sharp decline in requirements is related to the phase-out of the PECO Share, as approved in PECO DSP II.  PECO states that, as its own block purchases are phased out, default service customers are served increasingly by “full requirements” wholesale suppliers, who must provide the AECs required to satisfy AEPS requirements for the default service load they serve.  PECO asserts that, for the 2015-2016 Reporting Year, Tier II AECs are required only to satisfy AEPS requirements associated with the single 50 MW block energy contract remaining in the PECO Share, which expires December 31, 2015.  Id.

		Based on its most recent Tier II AEC purchases in 2012, PECO estimates that the current market price for Tier II AECs is $0.08/AEC.  Therefore, PECO expects that the total purchase cost for the required 213,000 Tier II AECs will be $17,360.[footnoteRef:1]  PECO does not believe it will be cost-effective for default service customers to incur an additional estimated $23,000 in RFP costs to obtain Tier II AECs valued at only $17,360.  In contrast, PECO estimates that the cost of utilizing a broker to obtain AECs would be approximately 2% to 2.5% of the dollar value of each transaction.  Accordingly, PECO expects that procuring the required 213,000 AECs from a broker will cost approximately $434 in broker fees (2.5% of $17,360).  Id. at 8-9.  For this reason, PECO is proposing to utilize the broker transaction process approved by the Commission in PECO AEPS III for all of its anticipated Tier II AEPS requirements for AEPS Reporting Years 2013-2014, 2014-2015, and 2015-2016, without conducting any annual RFP procurements.  Id. at 9. [1: 	 	We note that the price of $0.08/AEC, which PECO referenced in the instant Petition in support of its total purchase cost for required Tier II AECs, actually would result in a total purchase cost $17,040, rather than $17,360, which was reported by PECO.  Assuming that the $17,360 reported cost is the correct amount, PECO’s price per Tier II AEC would be approximately $0.0815.] 


		PECO asserts that, under its proposal, it would retain key broker transaction safeguards to ensure competitive prices, such as:  (1) seeking bids from at least three brokers; and (2) requiring brokers to certify that all bids offered are from different, independent parties.  PECO would also continue to provide the Commission with price benchmark information, a summary of the procurement process, and the results of any purchase conducted, within ten days of the purchase.  PECO avers that it will also post the transaction date and final prices and quantities on its AEPS website at www.peco.com/AEPS.  In light of its experience to date, PECO does not propose to continue to establish price thresholds based on publicly available benchmarks, as the use of multiple brokers and independent bid certifications will ensure that PECO receives a market-based price.  Id.
support
		To allow for its proposed expanded use of broker transactions, PECO requests that the Commission waive the requirement that it procure no more than ten percent of its projected outstanding AEC requirements for a Reporting Year through auctions or brokers, as established in PECO AEPS III.  In addition, PECO requests that the Commission waive the requirement that any bids at or above $10,000 be from parties who are not affiliates of PECO, in order to allow for greater competition in broker transactions.  PECO argues that, since the total cost of all Tier II AECs is projected to be $17,360, the $10,000 limitation might foreclose competitive bids from affiliates.  However, PECO asserts that under no circumstances will it accept a bid at or above $20,000 from an affiliate.  Id. at 9-10.  PECO states that it will continue to utilize its Commission-approved Form AEC Agreement with any successful bidder, including an affiliate.  Id.at 10.

		PECO asserts that it will maintain its prudent mix of AEC procurement contracts by utilizing its proposed Tier II broker transactions, and continuing to:  (1) obtain Tier I AECs (including SAECs) and Tier II AECs pursuant to short-term full requirements contracts with default service suppliers; (2) obtain Tier I AECs (including SAECs) directly through existing long-term contracts; and (3) obtain AECs pursuant to the auction and broker transactions authorized in PECO AEPS III, as necessary.  Id.

		In addition, PECO requests that the Commission confirm the Company’s ability to recover, through its GSA, all costs related to, and in compliance with, its proposed broker process, pursuant to 73 P.S. § 1648.3(a)(3),  52 Pa. Code § 75.67(d), and PECO DSP II.  PECO asserts that the costs of the Tier II AECs for the PECO Share will be collected in the same manner as other AEPS compliance costs for residential default service customers.  PECO also avers that any other costs associated with the purchase of Tier II AECs necessary for compliance (i.e., as part of any contingency procurements under its DSP II) will be collected from residential, commercial, and industrial default service customers consistent with PECO’s existing tariff, and PECO DSP II.  Id. at 10‑11.

		Finally, PECO addresses the matter of the procedural schedule for this proceeding.  PECO notes that, when it filed its AEPS III Petition, the matter was initially assigned to the Commission’s Office of Administrative Law Judge (OALJ), but was referred back to the Commission when no party contested the Petition.  PECO avers that, in light of that previous non-opposition, it has shared the instant Petition with all parties to PECO DSP II, and received no objections.  Therefore, PECO requests that its Petition be considered by the Commission without referral to OALJ for hearings, and that the Commission approve the Petition no later than the Public Meeting currently scheduled for May 22, 2014, in order to facilitate Tier II procurement for the 2013-2014 AEPS Reporting Year.  Id. at 11.

Disposition

		Based upon our review of PECO’s Petition, we find it to be in the public interest, and we will grant the Petition.  We agree with PECO that its proposed use of third-party brokers to satisfy its remaining Tier II AEPS requirements under DSP II would be more cost effective than conducting an annual RFP process, given PECO’s estimate of the likely RFP costs and the expected value of the Tier II AECs to be procured.  Moreover, we believe that PECO’s proposals to continue seeking bids from at least three brokers, and to require brokers to certify that all bids offered are from different, independent parties, will ensure that its Tier II AEC procurements will remain competitive, and will result in bids that are market-based.  Accordingly, we find that PECO’s proposed utilization of independent brokers to procure Tier II AECs, along with its purchase of Tier I AECs through existing long-term contracts, and its purchase of Tier I and Tier II AECs through short-term, full requirements contracts, is consistent with the prudent mix of contracts required by 66 Pa. C.S. §§ 2807(e)(3.1) – (3.5).

		Consistent with our approval of PECO’s proposed expanded use of broker transactions, we will also grant a waiver of the requirement that PECO procure no more than ten percent of its projected outstanding AEC requirements for a Reporting Year through auctions or brokers, as established in PECO AEPS III.  Also, in light of PECO’s $17,360 estimate for the total cost of all Tier II AECs that will be procured for the next three Reporting Years, we will also grant a waiver of the requirement that bids at or above $10,000 be accepted only from parties who are not affiliates of PECO, in order to allow for greater competition in broker transactions.  However, consistent with PECO’s proposal, we will require that the Company accept no bid at or above $20,000 from any of its affiliates.

		Finally, we find that all costs incurred by PECO relating to the purchase of Tier II AECs pursuant to the Company’s proposed expanded broker process are recoverable under the AEPS Act at 73 P.S. § 1648.3(a)(3), the Default Service provisions of the Public Utility Code at 66 Pa. C.S. § 2807(e)(3.9), and the Commission’s Regulations at 52 Pa. Code §§ 54.187 and 75.67.  Therefore, we confirm PECO’s ability to recover such costs through its GSA, pursuant to these statutory and regulatory provisions, and PECO DSP II.

Conclusion

		In light of the above discussion, we shall:  (1) grant PECO’s Petition; (2) approve PECO’s proposal to utilize independent, third-party brokers to procure all Tier II AECs necessary to satisfy PECO’s anticipated remaining Tier II AEPS requirements under its DSP II; (3) grant the waivers requested by PECO, consistent with the above discussion; and (4) confirm PECO’s ability to recover, through its GSA, all of its costs associated with the procurement of Tier II AECs pursuant to its proposed expanded broker process; THEREFORE, 

IT IS ORDERED:

1. That the Petition of PECO Energy Company for Approval to Procure Tier II Alternative Energy Credits Through Independent Brokers is granted, consistent with this Opinion and Order.

2. That PECO Energy Company’s proposal to utilize independent, third-party brokers to procure all Tier II Alternative Energy Credits necessary to satisfy PECO Energy Company’s anticipated remaining Tier II Alternative Energy Portfolio Standards Act requirements for Reporting Years 2013-2014, 2014-2015, and 2015-2016, is approved, consistent with this Opinion and Order.

3. That PECO Energy Company’s request for a waiver of the requirement that it procure no more than 10% of its projected outstanding Alternative Energy Credit requirements for a Reporting Year through auctions or brokers is granted.

4. That PECO Energy Company’s request for a waiver of the requirement that it accept bids for Tier II Alternative Energy Credits at or above $10,000 only from parties who are not affiliates of PECO Energy Company is granted.

5. That PECO Energy Company shall accept no bid for Tier II Alternative Energy Credits from an affiliate if such bid is at or above $20,000.

6. That PECO Energy Company is directed to disclose the results of any procurement of Tier II Alternative Energy Credits in which independent, third-party brokers are utilized, in accordance with the Commission’s Secretarial Letter in Re: Disclosure of Default Service Solicitation Results and Creation of a Default Service Rate Calculation Model, issued October 12, 2010 at Docket No. M-2009-2082042.

7. That PECO Energy Company is permitted to recover, through its Generation Supply Adjustment rate, all of its costs associated with the procurement of Tier II Alternative Energy Credits through the use of independent, third-party brokers, as approved by this Opinion and Order.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED: April 23, 2014

ORDER ENTERED:  April 23, 2014
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