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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Mark Mazza (Complainant) on January 17, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued on December 30, 2013.  Also before the Commission are the 

Replies to Exceptions, which were timely filed by PECO Energy Company (PECO or Company) on February 4, 2014.[footnoteRef:1] [1:  	Since the Initial Decision herein was issued on December 30, 2013, Exceptions were due on or before January 21, 2014, and Replies to Exceptions were due on or before January 31, 2014.  On January 23, 2014, PECO filed a request for an extension of time, until February 3, 2014, in which to file Replies to Exceptions.  Per Secretarial Letter issued on January 24, 2014, the Commission granted PECO’s request.  Due to a weather-related closing of the Commission’s Offices on February 3, 2014, the Commission considers filings due on that date to be timely filed if they were filed by noon on February 4, 2014.  
] 


For the reasons outlined below, we will deny the Complainant’s Exceptions.  Furthermore, we will, inter alia, direct that the Complainant be precluded from filing further formal or informal complaints with the Commission for electric service at the service address until such time as the current outstanding arrearage of $9,742.85 is paid in full.  

I.	Background

This case involves the sixth of nine complaints filed by the Complainant against PECO.  The first complaint was filed by the Complainant in 2008, at Docket No. C‑2008-2047803.  By Letter dated October 28, 2008, PECO notified the Commission that, pursuant to the Commission’s Regulations at 52 Pa. Code § 5.24(b), the Parties had reached an accord.  PECO noted that, by copy of the Letter, it was alerting the Complainant of his right to object to the closing of the matter within ten days of the date of the Letter.  When no objection from the Complainant was received, the matter was closed per Secretarial Letter dated December 19, 2008.

On July 6, 2009, the Complainant filed Complaint 2 at Docket No. C‑2009‑2118230.  Complaint 2 alleged improper termination in June, 2009, and requested a payment arrangement.  On July 22, 2009, the Complainant filed Complaint 3 at Docket No. C‑2009‑2120401.  Complaint 3 raised the same issues as Complaint 2.

Complaints 2 and 3 were consolidated for hearing.  An initial hearing was held on April 13, 2010, and a second hearing was held on June 15, 2010.  On August 17, 2010, ALJ Angela Jones issued an Initial Decision ordering the Complainant to make monthly payments consisting of his current bill plus one twenty-fourth (1/24th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order.  ALJ Jones further ordered that, if the Complainant did not keep the payment schedule stated in the Order, PECO was authorized to suspend or terminate his service in accordance with the Code and the Commission’s Regulations.  Mark Mazza v. PECO Energy Company, Docket Nos. C-2009-2118230 and C‑2009‑2120401 (Initial Decision issued August 17, 2010) at 18.

On September 29, 2010, the Complainant filed Exceptions to ALJ Jones’ Initial Decision.  On December 6, 2010, the Commission issued an Opinion and Order that denied the Exceptions and adopted the Initial Decision of ALJ Jones.  Mark Mazza v. PECO Energy Company, Docket Nos. C-2009-2118230 and C-2009-2120401 (Order entered December 6, 2010).  The Complainant appealed this final Order to the Commonwealth Court of Pennsylvania at Docket No. 2606 C.D. 2010, Mark Mazza v. Pa. PUC.  The Commonwealth Court affirmed the Commission’s December 6, 2010 Order in an unreported Opinion issued on January 4, 2012.

The Pennsylvania Supreme Court denied the Complainant’s Petition for Allowance of Appeal on June 19, 2012.  Mazza v. Pa. PUC, 47 A.3d 849 (2012).  The U.S. Supreme Court denied the Petition for Writ of Certiorari to the Commonwealth Court of Pennsylvania on November 26, 2012.  Mazza v. Pa. PUC, 133 S. Ct. 658 (2012).  

On April 19, 2010, the Complainant filed Complaint 4 with the Commission at Docket No. C-2010-2171324.  This complaint concerned a ten-day notice that PECO issued on March 26, 2010.  PECO filed an Answer and Preliminary Objections.  PECO’s Preliminary Objections alleged that the facts and issues raised by Complaint 4 were the subject of exhibits and testimony during the hearing on Complaints 2 and 3, which had not yet been decided by the ALJ.  The Preliminary Objections asserted that Complaint 4 should be dismissed due to the pendency of the prior proceedings.

On June 1, 2010, the Complainant filed a response to PECO’s Preliminary Objections.  According to the Complainant, Complaint 4 involved new issues and facts different from those raised in prior complaints.  The Complainant asserted that the issue in Complaint 4 was whether PECO can issue a termination notice and terminate service while prior complaints are pending and not yet adjudicated. 

In his Initial Decision, issued on July 2, 2011, ALJ David A. Salapa sustained the Preliminary Objections to Complaint 4.  He found that all of the complaints addressed the same issues:  PECO’s alleged improper termination of service and refusal to enter into a payment arrangement.  He also found that the complaints requested the same relief, namely, that the Commission order PECO to enter into a payment arrangement and pay a civil penalty for improperly attempting to terminate service.  As a result, ALJ Salapa dismissed Complaint 4, and directed that the record in that proceeding be marked closed.  No Exceptions were filed, and that Initial Decision became final by Order of the Commission entered on July 15, 2011.  Mark Mazza v. PECO Energy Company, Docket No. C-2010-2171324 (Order entered July 15, 2011).  

On April 13, 2011, PECO was served with Complaint 5 at Docket No. C‑2011-2235775, which alleged improper and insufficient termination notices.  In her Initial Decision issued on June 28, 2011, ALJ Elizabeth H. Barnes recommended that PECO’s Preliminary Objections to Complaint 5 be granted and that Complaint 5 be dismissed with prejudice on the grounds of lis pendens.  However, the Commission reversed and remanded the ALJ’s Initial Decision for an evidentiary hearing by an Opinion and Order entered on December 1, 2011.  Mark Mazza v. PECO Energy Company, Docket No. C-2011-2235775 (Order entered December 1, 2011).  The basis for the reversal and remand was that the Commission concluded that the three prongs of the lis pendens doctrine had not been met because the causes of action at issue were not identical.  

On March 9, 2012, a telephonic hearing was held on remand.  By Initial Decision issued April 23, 2012, ALJ Barnes dismissed Complaint 5.  No Exceptions to the Initial Decision were filed.  On June 1, 2012, the Commission entered a final Order dismissing Complaint 5.  Mark Mazza v. PECO Energy Company, Docket No. 
C-2011-2235775 (Order entered June 1, 2012).  On July 26, 2012, the Complainant petitioned the Commonwealth Court to review the Commission’s decision.  Mark Mazza v. Pa. PUC, Docket No. 1418 C.D. 2012.  The Commonwealth Court affirmed the Commission’s June 1, 2012 Order in an unreported Opinion issued on May 3, 2013.  

The Pennsylvania Supreme Court denied the Complainant’s Petition for Allowance of Appeal on October 17, 2013.  Mazza v. Pa. PUC, 77 A.3d 1262 (2013).

The instant Complaint was filed on August 1, 2012.  The procedural history of this Complaint is discussed below.

Complaint 7, at Docket No. C-2013-2383618, was filed on September 6, 2013, and assigned to ALJ Angela T. Jones.  Complaint 8, at Docket No. 
C-2013-2339225, was filed on October 29, 2013, and Complaint 9 was filed at Docket No. C-2013-2392536 on November 14, 2013.  PECO filed a Motion to Consolidate these three dockets on November 20, 2013.  By Order issued on December 31, 2013, ALJ Jones granted PECO’s Motion.  
By Letter submitted on February 20, 2013, PECO requested that the hearing on the three consolidated Complaints be held as scheduled.  PECO noted in this regard that the automatic stay that went into effect as a result of the Complainant’s filing in Bankruptcy Court, infra, expired on February 16, 2014, and that the Bankruptcy Court had denied a request to extend the stay.  A hearing was held on February 28, 2014.  As of this date, no decision in these cases has been issued by the Administrative Law Judge.  

II.	Procedural History of Complaint 6

On August 1, 2012, the Complainant filed the instant Complaint, at Docket No. C-2012-2318472 (Complaint 6).  Complaint 6 alleges that the Complainant’s due process rights are being violated in that he has received an improper ten-day notice dated July 26, 2012, that his utility service is being terminated.  Complaint 6 further states that, since the Complainant has not exhausted the appellate process for prior cases, he disputes the amount stated in the ten-day notice of $9,600.12 and he requests that the ten-day notice be stayed, vacated or stricken.  Complaint at 6-7.

PECO filed Preliminary Objections on August 14, 2012, averring that Complaint 6 should be dismissed under the doctrine of lis pendens because, over the preceding four years, the Complainant has filed six formal complaints against PECO before the Commission.  PECO argued that the six complaints were similar in that they all involved disputes regarding the Complainant’s bills and termination notices at the same service address.  PECO also contended that the Complainant has repeatedly filed complaints in order to avoid termination for his arrearages, and he should be precluded from filing additional complaints until his unpaid balance is satisfied.

On December 31, 2012, ALJ Barnes issued an Initial Decision granting PECO’s Preliminary Objections, on the basis of the following factors:  (1) Complaint 6 was substantially similar to three previously filed formal complaints; and (2) the Company’s Preliminary Objections met the three pronged test for lis pendens.  As a result, the ALJ recommended that Complaint 6 be dismissed.  On January 19, 2013, the Complainant filed Exceptions to the Initial Decision alleging, inter alia, violations of due process and equal protection, and errors of law.

	On April 18, 2013, the Commission issued an Opinion and Order which took the following actions:  (1) granted the Complainant’s Exceptions, in part; (2) vacated the Initial Decision; and (3) remanded the matter for further hearings (April 2013 Order).  The ALJ was directed, on remand, to do the following:  (1) determine how 52 Pa. Code § 56.141(2) applies to Complaint 6, considering that an appeal does not automatically stay a Commission Order; (2) investigate the Complainant’s payment history; (3) determine how much of the outstanding balance is disputed in the ongoing appellate litigation as of the date Complaint 6 was filed; and (4) determine how much of the balance is undisputed and when any such amount became undisputed.  April 2013 Order at 12.

PECO filed an Answer and New Matter on May 28, 2013.  In its Answer, PECO denied the Complainant’s allegations of any pending disputes, reasserted the validity of the ten-day notice and requested that Complaint 6 be dismissed.  In its New Matter, PECO reiterated the assertions from its previously-filed Preliminary Objections and, further, requested that the Complainant be barred from filing any complaint regarding the undisputed balance on his account until that amount was paid in full.  On June 13, 2013, the Complainant filed an Answer to PECO’s New Matter, in which he denied all allegations in the New Matter and restated his requested relief. 

	On July 15, 2013, three days before the scheduled Initial Telephonic Hearing, the Complainant filed a Motion to Stay, indicating that he had sought protection under a Chapter 7 Bankruptcy Petition filed in Federal Court under Docket No. 
13-15760-MDC (Bankruptcy Petition).  As a result, the Initial Telephonic Hearing was converted to a Pre-Hearing Conference and held on July 18, 2013.

	The ALJ issued a Stay Order on July 30, 2013, pursuant to the automatic stay of Section 362(a)(6) of the U.S. Bankruptcy Code, and directed the Parties to file a status report with the Commission within sixty days.  On August 15, 2013, PECO filed the entries from the U.S. Bankruptcy Court Docket, showing that the Complainant’s Petition was dismissed for failure to file required schedules by July 12, 2013.

On August 28, 2013, the ALJ issued a Procedural Order in which she, inter alia, took the following actions:  (1) lifted the previously issued Stay Order; and 
(2) scheduled a Further Telephonic Hearing for October 24, 2013. 

	A Telephonic Hearing was held on October 24, 2013.  The Complainant appeared and testified on his own behalf.  He offered no exhibits.  PECO was represented by counsel and presented one witness, Teresa Ferrier, a regulatory assessor, who testified on its behalf.  PECO also introduced the following twelve Exhibits, all of which were admitted into the record.

R-1	Account Summary
R-2	Collection History
R-3	Chart of Complaints 1 through 7 
R-4	Chart of Payment Agreement (PAR) Amounts
R-5	10 Day Notice dated June 26, 2012
R-6	Mazza Complaint 7 filed September 6, 2013
R-7	Mazza Financial Information dated August 8, 2012 provided to PECO 
R-8	Mazza Discovery Response to PECO dated October 9, 2013
R-9	Complaints 2/3 – Final Order entered December 6, 2010 and Appellate Orders
R-10	Complaint 5 – Final Order entered June 1, 2012 and Appellate Orders
R-11	Complaint 1 – Certificate of Satisfaction; docket closed December 19, 2008
R-12	Complaint 4 – Initial Decision and Final Order adopting Initial Decision
	
	At the conclusion of the hearing, the ALJ granted PECO’s request to file Briefs.  The ALJ further directed that Main Briefs be filed by November 20, 2013 and Reply Briefs be filed by December 2, 2013.  The transcript was filed on October 31, 2013.  PECO timely filed a Main Brief and the record closed on December 2, 2013. 

	In her Initial Decision, issued on December 30, 2013, the ALJ concluded, inter alia, that the Complainant had abused the Commission’s complaint process by filing numerous meritless complaints, and alleging that those complaints are still pending until the U.S. Supreme Court refuses to hear his appeal.  I.D. at 29.  According to the Complainant, PECO is prohibited from terminating his electric service until that time.  Id.  The ALJ concluded that the Complainant’s claim on this issue is meritless.  Id. 

	ALJ Barnes also referred to Complaints 7-9, now consolidated by Order of ALJ Jones, supra, as evidence that the Complainant will continue to file frivolous complaints in order to prevent PECO from lawfully terminating his service for non-payment.  I.D. at 30.  Accordingly, the ALJ concluded that it is just, reasonable and in the public interest that the instant Complaint be dismissed with prejudice because the Complainant has abused the Commission’s system by using it to prevent termination while he continues to receive service and accrue charges therefore.  Id.  Furthermore, the ALJ recommended that the Complainant be precluded from filing further informal and formal complaints for the pertinent account number until such time as the balance of $9,742.85[footnoteRef:2] on his account is paid in full.  Id. [2: 		After defaulting on three previous PECO PARs, the Complainant contacted PECO and negotiated a fourth PAR on August 13, 2012.  Tr. at 69-70, 82; Finding of Fact No. 28, I.D. at 11.  The Complainant defaulted on that PAR.  Tr. at 70; Finding of Fact No. 29, I.D. at 11.  However, the Complainant admitted liability for the balance of $9,742.85 when he negotiated the August 13, 2012 PAR.  Tr. at 87, I.D. at 12.  Since the Complainant admitted liability for the amount of $9,742.85, that is the amount named by the ALJ in her Initial Decision.  According to PECO, the Complainant’s balance, as of October 11, 2013, was $10,422.22.  PECO R. Exc. at 4.  ] 


As stated above, the Complainant filed his Exceptions on January 17, 2014.  On January 21, 2014, PECO filed a Letter informing the Commission that it would not be filing Exceptions to the Initial Decision.  PECO filed Replies to Exceptions on February 4, 2014. 

III.	Discussion

The ALJ made fifty-six Findings of Fact and reached eighteen Conclusions of Law.  I.D. at 8-14, 30-32.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

A.	Legal Standards

The proponent of a rule or order bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  With regard to the Complaint, therefore, the Complainant bears the burden of proof.  PECO admits that it bears the burden of proof on its New Matter alleging an abuse of the administrative process.  
R. Exc. at 1.

To establish a sufficient case and satisfy the burden of proof, the party with the burden of proof must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the evidence presented by that party must be more convincing, by even the smallest amount, than that presented by the opposing party. Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the party with the burden of proof, shifts to the other party.  If the evidence presented by the other party is of co-equal value or “weight,” the burden of proof has not been satisfied.  The party with the burden of proof now has to provide some additional evidence.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.	Exceptions, Replies to Exceptions and Disposition

1. 	Procedural Issues

		In his Exceptions, the Complainant avers, inter alia, that the ALJ failed to determine or address whether there are any medical conditions or illnesses at the service address before deciding to permit the termination of electric service.  Exc. at 1.  The Complainant also avers that the ALJ did not accord him his due process rights by taking the following actions:  the ALJ failed to address the merits of other pending complaints and the ALJ made negative inferences not based on a factual record.  Id. at 1-2.

		In response, PECO contends that the issues allegedly not considered by the ALJ were not raised by the Complainant at the hearing.  R. Exc. at 8.  PECO further states that the Complainant did not file a petition to reopen the record at any time prior to the issuance of the Initial Decision or the filing of Exceptions, in order to introduce any of the alleged “issues that should have been considered” by the ALJ.  Id.  PECO argues that the Commission should not tolerate the Complainant’s attempted argument that the ALJ erred by not considering an issue that the Complainant could have raised on the record, but did not.  Id.  In this connection, PECO observes that the hearing has concluded and it is too late to attempt to introduce evidence that was available to the Complainant at the time of the hearing.  Id. at 9.

		On review, we conclude that the Complainant’s procedural Exceptions lack merit.  With regard to the allegation that the ALJ erred by not considering whether any of the residents of the service address had a medical condition, the Complainant fails to indicate where this issue was raised below.  Our review of the record has not found any indication that this issue was raised below.  This Exception is, therefore, improperly before the Commission at this stage of the proceeding.  It is axiomatic that this Commission must base its decisions on the evidence in the record.  We are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  52 Pa. Code § 5.431.  New arguments may not be raised at the exception stage of a proceeding as it deprives parties of the opportunity to respond.  Application of PPL Electric Utilities Corporation, Docket Nos. A‑2011‑2267349 et al. (Order entered July 16, 2013).  Propositions must be advanced at the evidentiary proceeding.  Pa. PUC v. Pennsylvania Power and Light Company, Docket No. R-822169 et al. (Order entered August 19, 1983).  This allegation was not included in the proceeding before the ALJ and may not now be raised.

Additionally, we find that the ALJ properly refrained from considering the merits of other pending complaints.  The instant complaint has not been consolidated with any of the Complainant’s other complaints against PECO.  Complaint 6 was the only matter before the ALJ for adjudication.  The merits of the Complainant’s other pending complaints have been, or will be, addressed in separate proceedings.  

Finally, we reject the contention that the ALJ made negative inferences without a factual foundation.  Our review of the record reveals no indication that the ALJ was biased against the Complainant in this matter.  In addition, as discussed further below, we find that the ALJ’s decision was supported by substantial evidence in the record. 

2. 	Evidentiary Issues

		The Complainant claims that the ALJ erred in admitting PECO’s Exhibits and in denying his objections to them.  Exc. at 2.  The Complainant also contends that the ALJ made no finding that the Complainant lacked credibility.  Finally, the Complainant argues that the ALJ’s decision was not supported by substantial evidence.  Id. at 3-4.  

		In response, PECO notes that, although the Complainant objected to the admission of PECO’s exhibits at hearing, he does not specify which of PECO’s eight admitted Exhibits was erroneously admitted by the ALJ.  R. Exc. at 11.  Additionally, according to PECO, the Complainant provides no support for his opinion in this regard.  PECO contends that its witness, Teresa Ferrier, a PECO regulatory assessor, properly identified, authenticated and provided the necessary foundation for each of the admitted Exhibits.  Id.
		On review, we conclude that the Complainant’s Exceptions on evidentiary issues lack merit.  Section 5.401(a) of our Regulations, 52 Pa. Code § 5.401(a), provides as follows: “[r]elevant and material evidence is admissible subject to objections on other grounds.”  We have reviewed the ALJ’s ruling on the admission of PECO’s Exhibits and we find no error therein.  Additionally, the Complainant has failed to set forth any new information suggesting that the ALJ’s ruling on the admission of PECO’s Exhibits was erroneous.  

		In the recent case of Noll v. Columbia Gas of Pennsylvania, Inc., Docket No. C-2013-2353658 (Order entered January 23, 2014), the complainant argued that various documents submitted by Columbia were not “certified,” and also that Columbia’s “computer generated records” were inadmissible because their accuracy and authenticity could not be established.  Therefore, the complainant argued, the exhibits had been improperly admitted into the record by the ALJ.  We denied the complainant’s exceptions on those points, noting that our Regulations do not require that documents be “certified” in order to be admitted into evidence.  See, 52 Pa. Code § 5.402.  We further found that Columbia’s witness had properly authenticated the relevant documents.

		In the instant case, we find that PECO’s witness, Teresa Ferrier, properly identified and authenticated, and provided the necessary foundation for, each of PECO’s admitted Exhibits.  Accordingly, we find no error in the ALJ’s ruling on the admissibility of PECO’s Exhibits and this Exception is denied.

Additionally, we find no error in the ALJ’s failure to explicitly find that the Complainant lacks credibility.  We agree with the ALJ that the Complainant failed to carry his burden of proof.  The preponderance of the evidence does not demonstrate that PECO violated the Code, the Regulations or any Commission Order, nor does the preponderance of the evidence demonstrate that the Complainant is entitled to a Commission-ordered PAR.  The ALJ’s decision to deny and dismiss Complaint 6 is supported by substantial evidence in the record.  

3. 	Application of Section 56.141(2) to the Facts in Complaint 6

The crux of this case is whether PECO improperly sent the Complainant a ten-day notice of termination on July 26, 2012, despite the fact that the Complainant had not yet exhausted his appeals of the Commission’s decisions on Complaints 2, 3 and 5.  In pertinent part, our Regulations concerning termination procedures state as follows:

Termination stayed.  Except as otherwise provided in this chapter, when a termination dispute or complaint has been properly filed in accordance with this subchapter, termination shall be prohibited until resolution of the dispute or complaint.  However, the disputing party shall pay undisputed portions of the bill. 

52 Pa. Code § 56.141(2) (emphasis added).

		The ALJ concluded that, once the Commission issues its final order disposing of a complaint, the matter is no longer pending at the Commission and the termination stay pursuant to Section 56.141(2) is automatically lifted.  I.D. at 23.

The ALJ concluded that there is no evidence to suggest that the Complainant has ever sought, or been granted, a stay of any of the Commission’s Final Orders which were appealed.  I.D. at 22.  Furthermore, the ALJ concluded that there is no evidence to show that the Complainant ever sought, or was granted, a stay of the Commonwealth Court Orders dismissing his appeal of the Commission’s Final Orders.  Id.

	Specifically, the ALJ found as follows:

When Complainant filed his appeals of the Commission’s Final Orders in Complaints 2/3 and 5, respectively, with the Commonwealth Court, he did so because the Commission had issued a Final Order in each docket and he had exhausted his administrative remedies.  There was no longer any pending issue before the Commission.  Complainant’s attempt to argue that the issues raised in Complaints 2/3, filed in 2009, adjudicated by the Commission and a Final Order issued on December 6, 2010, was still pending on July 26, 2012 is incorrect.  The Commonwealth Court only has jurisdiction to entertain appeals of final orders of the Commission.  Consumer Educ. & Protective Ass’n v. Pa. Pub. Util. Comm’n, 847 A.2d 789 (Commw. Ct. 2004).  The fact that his appeal of the Final Orders for Complaints 2/3 and 5 were entertained by the Commonwealth Court is evidence that those decisions by the Commission were final and the Commission had disposed of all claims properly raised by Complainant.

I.D. at 23.

	In his Exceptions, the Complainant avers that the ALJ rendered a decision beyond the scope of the issues on remand from the Commission which were outlined in the April 2013 Order.  Exc. at 2.  In addition, the Complainant continues to argue that PECO cannot terminate service until the appellate process has been concluded.  Id. at 3.

	In response, PECO states that the Complainant has not specified what issue discussed by the ALJ was beyond the scope of the issues enunciated for review in the April 2013 Order.  Additionally, argues PECO, the Complainant provides no rationale for this allegation.  R. Exc. at 13.  Finally, PECO argues that the ALJ correctly concluded that PECO’s ten-day termination notice did not violate 52 Pa. Code § 56.141(2).

	On review, we find that these Exceptions lack merit.  The April 2013 Order explicitly instructed the ALJ, inter alia, to analyze the applicability of Section 56.141(2) to Complaint 6.  She did this in her Initial Decision.  We have carefully reviewed the Initial Decision, and we find no basis for the Complainant’s allegation that the scope of the April 2013 Order has been exceeded.  

Additionally, we agree with the ALJ that PECO did not violate Section 56.141(2) by sending a ten-day termination notice to the Complainant on July 26, 2012.  As stated above, our Regulation prohibits termination “until resolution of the dispute or complaint.”  Our Regulations define a dispute, in pertinent part, as “a grievance of an applicant, customer or occupant about a public utility’s application of a provision covered by” Chapter 56 of our Regulations.  52 Pa. Code § 56.2.  Complaints can be either informal or formal.  An informal complaint is defined in our Regulations as “a complaint with the Commission submitted by a customer that does not involve a legal proceeding before a Commission administrative law judge or a mediation under the management of a Commission administrative law judge.”  Id.  A formal complaint is defined in our Regulations as “a complaint filed before the Commission requesting a legal proceeding before a Commission administrative law judge or a mediation under the management of a Commission administrative law judge.”  Id.

These Regulations must be construed in the context of our Regulations establishing a process for resolving disputes, informal complaints and formal complaints.  52 Pa. Code §§ 56.140-56.181.  See also, 52 Pa Code Chapter 5.  We believe it is clear that, once the Commission renders a final order on a formal complaint, there is no longer any pending dispute or complaint within the meaning of Section 56.141(2); at that point, all disputes and complaints have been resolved within the meaning of 52 Pa. Code 
§ 56.141(2).  

At that point, the termination stay of Section 56.141(2) is lifted and the parties must comply with the Commission’s Order resolving the complaint, unless the Commission’s decision stayed.  As we said in Application of West Penn Power Company for Approval:  (1) to locate, construct, operate and maintain certain high voltage electric transmission line facilities; and (2) to exercise the power of eminent domain to construct and install the proposed aerial electric transmission line facilities along the proposed route, Docket Nos. A-2009-2086954 and A-2009-2086963 (Order entered February 10, 2011) at 3:

An appeal of a Commission Order does not automatically stay the Commission Order.  A party may, however, apply for a stay pending action on the appeal.  Pa. R.A.P. 1781 states that a party appealing the decision of a government unit, such as the Commission, ordinarily must apply to that government unit for a stay of its decision.

Procedures to obtain relief following the entry of a final Commission Order are found at 52 Pa. Code § 5.572.  Specifically, petitions for supersedeas (or stay) must “specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.”  52 Pa. Code § 5.572(a).  In addition, such petitions are to be filed within fifteen (15) days of the entry of the order involved.  52 Pa. Code § 5.572(c).  

In addition to the foregoing procedural steps, the Commission has adopted the standards set forth in Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas), in reviewing petitions which seek to stay the effect of Commission Orders.  See, e.g., Joint Application of Pennsylvania-American Water Company and Thames Water Aqua Holdings GmbH, Docket Nos. A-212285F0096 and 
A-230073F0004 (Order entered May 9, 2002).  

In this case, Complaints 2, 3 and 5 were resolved, within the meaning of 52 Pa. Code § 56.141(2), before PECO sent the ten-day termination notice on July 26, 2012.  In addition, as the ALJ found, there is no evidence that the Complainant requested and received a stay of the Commission’s Orders on Complaints 2, 3 and 5.  Consequently, we agree with the ALJ that there was no legal impediment to PECO’s issuance of a ten-day termination notice on July 26, 2012.

4. 	Undisputed Portion of the Bill

As stated above, Section 56.141(2) requires a customer to pay undisputed portions of the bill, even while the dispute or complaint is pending.  Our April 2013 Order therefore directed the ALJ, on remand, to determine how much of the Complainant’s balance due to PECO was undisputed, and when it became undisputed.  

Considering that we have found that Complaints 2, 3 and 5 were resolved before PECO sent the ten-day notice of termination to the Complainant, and we here dismiss Complaint 6, we would ordinarily order the Complainant to pay the Respondent all amounts due through the date of the hearing in this matter.  We recognize, however, that the Complainant filed Complaint 7 on September 6, 2013, which was prior to the date of the October 24, 2013 hearing in this matter.  Some of the amounts due as of the date of the hearing are, therefore, disputed in other proceedings that are not yet resolved within the meaning of 52 Pa. Code § 56.141(2).  As a result, we find this issue is not moot.

The ALJ concluded that the undisputed amount, as of the date of filing of Complaint 6, was $8,375.61, and the undisputed amount as of the date of issuance of her Initial Decision was $9,742.85, the balance for the last Company PAR (entered into on August 13, 2012).  Tr. at 69-70; PECO Exh. R-1 and R-4; I.D. at 24.

The Complainant objects to this conclusion of the ALJ, stating that “[w]ithout addressing the merits of the other complaints and disputed amounts at issue in those complaints, most or all of the $9,742.85 ordered to be paid in full is subject to possible offset or reduction which the [ALJ] failed to review, consider and address before the initial decision.”  Exc. at 2.

In response, PECO notes that the Complainant did not except to the ALJ’s Finding of Fact No. 55, found on page 14 of the Initial Decision, which is as follows:

55.	When PECO issued the 10-day Notice, there were no complaints pending before the Commission.  Tr. 86 and PECO Exhibits R-3, R-9 and R-10.

PECO contends that, since the Complainant did not except to this finding, he has accepted it.  R. Exc. at 6.  PECO also notes that the Complainant did not object to Finding of Fact No. 21, found on page 10 of the Initial Decision, which is as follows:

21.	Every time Complainant entered into a PAR, the dollar amounts associated with the PAR were undisputed since a PAR requires that Complainant admit liability for the billed services.  Tr. 83.

			Based on the Complainant’s failure to object to the two above-quoted Findings of Fact, PECO argues that the Complainant’s assertion that “most or all of the $9,742.85 ordered to be paid in full is subject to possible offset or reduction which the [ALJ] failed to review, consider and address” is invalid and not entitled to be taken seriously.  PECO argues that the Complainant’s position is based merely on his opinion, without reference to any statute, regulation or order of the Commission.  R. Exc. at 6.  

On review, we find this Exception is without merit.  As discussed above, the ALJ was not obligated to adjudicate the merits of other complaints filed by the Complainant against PECO in resolving the instant complaint.  Moreover, we note that Complaints 1-5 have been resolved finally in favor of PECO.  To the extent that the Complainant claims the amount due is subject to offsets or reductions as a result of those Complaints, those claims have been rejected.  

The ALJ determined that the undisputed amount as of the date of issuance of her Initial Decision was $9,742.85, the balance for the last Company PAR, entered into on August 13, 2012.  She reached this conclusion because a PAR is an “agreement in which a customer or applicant who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  52 Pa. Code § 56.2.  The ALJ concluded that, when the Complainant agreed to the PAR, he admitted liability in the amount of $9,742.85.  I.D. at 12.  By doing so, we believe he admitted that the amount of $9,742.85 was not subject to any claims of offset or reduction.  Therefore, the ALJ had no reason to consider any such claims.  As such, this Exception is denied.

Finally, we note that the ALJ recommended, in Ordering Paragraph No. 4: 

That the failure of Mark Mazza to pay all arrearages on his account identified in this proceeding be, and hereby is, deemed to be grounds for termination of service in accord with Chapters 56 and 64 of the Commission’s rules of administrative practice and procedure.

Ordinarily, Section 56.141(2) would prevent PECO from terminating service to the Complainant during the pendency of Complaints 7, 8 and 9.  Based on the extreme circumstances of this case, however, including but not limited to the Complainant’s abuse of the Commission’s administrative process, infra, we will waive this Regulation and permit PECO to terminate service to the Complaint for failure to pay the $9,742.85 that is undisputed, even before Complaints 7, 8 and 9 are resolved.  

5. 	Complainant’s Request for a PUC-Ordered PAR 

The Complainant contends that the ALJ erred in denying his request for a Commission-ordered payment agreement.  Exc. at 3.  According to the Complainant, the ALJ failed to consider all the evidence relevant to this issue.  Id. at 4.  PECO’s Replies to Exceptions did not specifically respond to this argument.

We will adopt the well-reasoned opinion of the ALJ on this point.  In pertinent part, ALJ Barnes stated:

Complainant is not entitled to another PAR under the provisions of Chapter 14, 66 Pa. C.S.A. § 1405(d).  Complainant defaulted on the PUC PAR issued in the Final Order of Complaints 2/3.  He defaulted on the last Company PAR entered into on August [13], 2012.  There has been no change in household income since August 2012 to warrant a second PUC PAR consistent with Chapter 1405(d).  In fact, the gross household income has increased annually, albeit slightly, since 2011.  PECO Exhibits R-7 and R-8.  A PAR, which prevents service termination as long as Complainant complies with it, is a privilege, not a right.  Mandell v. Duquesne Light Co., Docket No. C-20030234, (Order entered March 17, 2004).

Complainant’s request for a second PUC PAR is denied because he has not met the change in income criterion required for issuance of another PUC PAR.  66 Pa. C.S. 
§ 1405(d).

I.D. at 21.  Contrary to the Complainant’s assertions, we find that the ALJ’s decision is supported by substantial evidence in the record.  We therefore deny the Complainant’s Exception relating to a PUC-ordered payment agreement.

6. 	PECO’s New Matter - Abuse of Process

The ALJ noted that, in prior proceedings, the Commission has warned the Complainant about his potential misuse of its litigation process.  I.D. at 25.  The Complainant has previously denied that he has abused the Commission’s system or that he has acted in bad faith by filing numerous complaints.  Id.  PECO, in its New Matter, asserts that the Complainant has abused the Commission’s process and, consequently, the Commission should bar him from filing any other further complaints regarding the undisputed amount of $9,742.85, the amount of the Company’s most recent PAR, until that amount is paid in full.

The ALJ observed that, starting in 2008, the Complainant has filed nine formal complaints challenging the termination of his electric service due to non-payment.  I.D. at 26.  Three of those complaints, now pending before ALJ Jones, were filed while the instant Complaint 6 litigation has been proceeding.  Id.  These complaints all relate, in some way or another, to a growing outstanding arrearage of over $9,000 that has been the subject matter of Complaints 2, 3, 4, 5 and 6.  Id.  Every Complaint, including the three complaints filed in 2013, has contained either a request for a Commission-ordered PAR or a challenge to PECO’s termination notices.  The ALJ concluded that the Complainant has not presented any basis in law or fact to support his position.

The ALJ further observed that there is ample Commission precedent to support the preclusion of the Complainant from filing further informal or formal complaints until he pays the amount due to PECO.  I.D. at 26.  The ALJ cited several cases for this position, including Seidenstricker v. Metropolitan Edison Co., Docket No. F-2008-2019388 (Order entered July 28, 2009).  In that case, the Commission found that the complainant had abused the Commission’s process by using it to prevent termination of service while accruing a large outstanding amount.  As such, the Commission acted to preclude the complainant from filing further complaints pertaining to the same account until the arrearage was paid in full.  Id.  	

	ALJ Barnes concluded her discussion as follows:

To refrain from expending additional Commission resources, it is recommended that the Commission dismiss the Complainant’s pending Complaint 6 and bar him from re-filing further informal and formal complaints pertaining to his electric account . . . for the [pertinent] service address . . . until such time as the outstanding balance of $9,742.85 on his account is paid in full.

I.D. at 28-29.

		In his Exceptions, the Complainant contends that the ALJ’s conclusion on the issue of abuse of process was an “improper ruling, without due process . . . when the merits and allegations in open PUC complaint filings are pending and yet to be heard and litigated.”  Exc. at 3.  The Complainant contends that he has a viable complaint pending before the Commission as long as any appeal of any of his complaints are pending in any court, up to and including an appeal to the U.S. Supreme Court.  In the Complainant’s view, his disputes and complaints are therefore not yet resolved and PECO is prohibited from terminating his service. 

In response, PECO again avers that the Complainant does not specify any errors of law or fact, based on the underlying record evidence, in support of his conclusory position that he has acted in good faith and has not abused the Commission’s process.  R. Exc. at 14.  PECO notes that, although Complaints 7, 8 and 9 are not part of the instant proceeding, the Complainant’s decision to file three additional complaints on the same subject matter in 2013 are indicative of the Complainant’s pattern of filing complaint after complaint and then attempting to use the fact that he made those filings to argue that there is an unresolved proceeding somewhere in the judicial system of the United States.  Id. 

		We conclude that the Complainant’s Exception on this issue is without merit.  We agree with the ALJ that PECO carried its burden of proof on this issue; it established a prima facie case that Complainant has abused the Commission’s process, and the Complainant has failed to rebut that case.  The preponderance of the evidence clearly establishes that the Complainant has abused the Commission’s administrative process in order to enjoy continuous electric service while his arrearage continues to increase.  

		We note that the Complainant has received, and has later defaulted on four Company-provided PARs and one Commission-provided PAR.[footnoteRef:3]  The Commission has held that when a complainant has used a variety of means to avoid termination and unnecessarily prolong the proceedings, the Commission must reach a point where it acts to protect the interest of the other ratepayers, who will otherwise ultimately bear the burden of that Complainant’s growing arrearage.  Seidenstricker, supra.  For the above reasons, this Exception is denied.   [3: 		The Commission provided PAR was directed in the Final Order for Complaints 2/3.] 


We shall therefore direct Commission staff (including staff in the Bureau of Consumer Services and the Secretary’s Bureau) to reject any formal or informal complaints that Mr. Mazza, or any member of his family, or any other person, may attempt to file with the Commission, pertaining to the service address of 1271 Farm Rd., Berwyn, PA 19312, until the outstanding amount of $9,742.85 is paid in full.  In addition, we shall direct PECO to file a notice with the Commission, at this docket number and at docket numbers C-2013-2383618, C-2013-2339225, and C-2013-2392536, within seven (7) days of the date that the outstanding amount of $9,742.85 is paid in full.
To be clear, however, we see no reason to halt the on-going proceedings in Complaints 7, 8 and 9.  The Parties and the Commission have already expended resources on this litigation.  It is hoped that those Complaints may be brought to an expeditious resolution.

IV.	Conclusion

Based upon our review of the evidence and the applicable law, we shall take the following actions:  (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; (3) dismiss the instant Complaint; and (4) direct Commission staff to reject any informal or formal Complaints by or on behalf of the Complainant until the outstanding amount of $9,742.85 is paid in full; consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Mark Mazza on January 17, 2014, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, are denied.

2.	That the Initial Decision of Administrative Law Judge 
Elizabeth H. Barnes, issued on December 30, 2013, is adopted.

		3.	That the Complaint of Mark Mazza against PECO Energy Company at Docket No. C-2012-2318472 is dismissed with prejudice.
		
4.	That Commission staff (including but not limited to the Bureau of Consumer Services and the Secretary’s Bureau) shall reject any formal or informal complaints that Mr. Mazza, or any member of his family, or any other person, may attempt to file with the Commission, pertaining to the service address of 1271 Farm Rd., Berwyn, PA 19312, until the outstanding amount of $9,742.85 is paid in full.  

5.	That PECO Energy Company shall file a notice with the Commission, with a copy to all Parties to this proceeding, at this docket number and at docket numbers C-2013-2383618, C-2013-2339225, and C-2013-2392536, within seven (7) days of the date that the outstanding amount of $9,742.85 is paid in full.

		6.	That the failure of Mark Mazza to pay the outstanding amount of $9,742.85 be, and hereby is, deemed to be grounds for termination of service in accord with Chapters 56 and 64 of the Commission’s rules of administrative practice and procedure.

		7.	That the case at Docket No. C-2012-2318472 shall be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  April 23, 2014

ORDER ENTERED:   April 23, 2014
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