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INTRODUCTION
In this case, Kyle Dixon (Complainant) disputed responsibility for gas service at 140 Apsley Street, 1st flr., Philadelphia, Pennsylvania (service address).  Complainant conceded that he and his family lived at the service address but contended that the gas service was included in his rent for the service address.  Consequently, the Complainant contended that the bill for his current address which included the outstanding balance due for gas service at the service address is too high. 

The Complainant did not sustain his burden of proof regarding his allegations in his formal Complaint (Complaint).  Accordingly, the undersigned dismisses the Complainant’s Complaint. 

history of the proceeding

On November 13, 2013, Complainant filed a Complaint against PGW with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant alleged that his rent included his utility services and therefore he is not responsible for gas service at his previous address, which is a rental property at 140 Apsley Street, 1st flr., Philadelphia, Pennsylvania (service address).  Complainant alleged that he never opened an account with PGW for gas service at the service address.  Consequently, Complainant disputes any outstanding balance from the service address that was transferred to his account at his current address, which is 1828 Wilder Street, Philadelphia, Pennsylvania (current address).  Complainant requested that the Commission order PGW to deduct the amount attributed to the gas service at the service address from Complainant’s current account. 

On December 4, 2013, Respondent filed an Answer addressing the material allegations of the Complaint.  PGW admitted that it shut off gas service at the service address for non-payment on June 22, 2009.  Respondent denied that it established an account in the Complainant’s name at the service address without the permission of the Complainant. Respondent denied that there are incorrect charges on the Complainant’s bill.  

On September 25, 2007, PGW completed a turn on of gas service for the service address.  Also on September 25, 2007, the Complainant applied for the Company’s Customer Responsibility Program (CRP)
.  On July 18, 2008, Respondent was notified that the Complainant’s gas service should be shut off.  On October 17, 2009, the balance of $2,433.08 on the account of the Complainant went into “write off” status.  

On May 8, 2012, Complainant requested service at his current address and presented a lease dated April 15, 2012.  On May 9, 2012, Respondent completed the turn on of service at the current address.  The outstanding balance of the service address in the amount of $2,433.08 was transferred to the Complainant’s current account.  

On July 17, 2012, Complainant initiated a high bill investigation on his current account.  PGW closed the investigation on July 24, 2012, finding the Complainant responsible for usage at the service address until July 19, 2008, when discontinuance of service was communicated to PGW.  

On April 15, 2013, PGW terminated service at the current address for non-payment.  On April 25, 2013, Complainant requested and received restoration of service.  Also on April 25, 2013, Complainant was enrolled in CRP with a monthly payment of $180.41.

On September 13, 2013, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 003148652.  The BCS issued a decision on October 12, 2013, which concluded that the Complainant’s outstanding amount would be modified to remove charges after July 18, 2008, at the service address.  Complainant was directed to pay CRP arrears in the amount of $802.05.
PGW requested that the Commission find against the Complainant and dismiss the Complaint.

A Hearing Notice dated January 10, 2014, informed the parties that the initial hearing in this matter was scheduled for Thursday, February 6, 2014, at 10:00 a.m.

A Prehearing Order was issued on January 16, 2014, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.   The Prehearing Order directed the Complainant to provide proof of his rental agreement at the service address as he is responsible for proving his case.
The initial hearing convened as scheduled.  Kyle Dixon appeared pro se and was accompanied by his wife, Tonya Somerville-Dixon.  The Respondent was represented by Graciela Christlieb, Esquire, who was accompanied by one witness, Cynthia Garner.  The Complainant did not sponsor any exhibits.


Ms. Christlieb presented the testimony of Cynthia Garner, a customer review unit officer for the Company.  The Respondent sponsored the following four exhibits:

1. PGW Exhibit 1 - Complainant’s service account statement;

2. PGW Exhibit 2 - Complainant’s account contacts;

3. PGW Exhibit 3 - Account financial history;

4. PGW Exhibit 4 - BCS Decisions on Case Nos. 2370737, 2996658, 3023369 and 3148652.

All four PGW exhibits were admitted into the record.

The evidentiary hearing produced 121 pages of transcribed testimony.  The record closed on March 6, 2014.

FINDINGS OF FACT

1. The Complainant is Kyle Dixon who currently resides at 1828 Wilder Street, Philadelphia, Pennsylvania (current address) with his wife and his daughters, two minors.  Complainant receives gas service from PGW at the current address in his name.  Tr. 8, 35-36, 40, 63.

2. The Complainant lived at 140 Apsley Street, 1st flr., Philadelphia, Pennsylvania (service address), which he described as a rooming house and the space he had was an efficiency.  Complainant lived at the service address with his wife and his daughters, who are two minors.  Complainant lived at the service address from January 2007 to the summer of 2008.  Complainant rented a room from Mary but does not recall the landlady’s last name.  Tr. 8-9, 13, 59-60, 65-70.
3. Complainant paid $450.00 in rent for the service address which covered access to a kitchen, a private bath and shower, and electric.  Complainant had gas steam heat, but the thermostat was located in the basement for the entire building and was adjusted by the landlady.  Neither Complainant nor his wife took responsibility for gas service at the service address.  Tr. 9-12, 61.
4. Complainant had no documentation, a lease or a contract regarding his residency at the service address.  Complainant had a verbal agreement with the landlady to reside at the service address.  Tr. 18-19.

5. Complainant attempted to locate the landlady at the service address by going to the location, but the building is under new management and the landlady’s location is unknown.  Tr. 45-46.

6. Complainant left the service address when he gained full employment.  Tr. 19-20.  
7. Complainant does not dispute that he is responsible for gas service at the current address and is currently enrolled in CRP.  Tr. 35-39, 43.

8. Complainant and his family moved from the service address after a fire occurred there.  Tr. 74, 86, PGW Exhibit 2.

9. Complainant and his family moved from the service address in or about July 2008.  Tr. 69-70, 106.

10. Complainant was laid off on March 9, 2013.  When Complainant reported the layoff to PGW, PGW adjusted his CRP payment based on his change in income.  Tr. 43-44, 56-57.

11. Complainant received a bill regarding the service address at his current address sometime in August or September 2013.  Tr. 38-39.

12. Cynthia Garner is a customer review unit officer at PGW, who investigates and analyzes accounts of customers that file informal and formal complaints at the PUC.  Tr. 75-76.

13. On September 25, 2007, Complainant applied for gas service at the service address and applied for CRP showing four people in the household with a monthly gross income of $1,771.68.  Complainant had to provide social security cards for all members in the household.  Tr. 81-82, PGW Exhibits 1, 2.

14. On April 14, 2008, Complainant filed an informal complaint with the PUC.  As a result of the complaint, the Company found that the CRP agreement was not beneficial to the Complainant.  The CRP agreement was not entered.  The PUC closed the informal complaint on July 14, 2008, at Case No. 2370737 and directed that the terms of the payment agreement were $108.00 monthly budget bill and $20.00 towards arrears for a total payment of $128.00 monthly to start in August 2008.  Tr.83-84, 108-09, PGW Exhibit 2. 
15. On July 18, 2008, the Company was informed that Complainant was incarcerated and a request to shut off the gas service was made.  However, no one came to the Company’s district office to verify that the Complainant was indeed incarcerated.  The gas service was not shut off.  Tr. 84, PGW Exhibit 2.

16. Complainant’s gas service at the service address was shut off on June 22, 2009.  The Company verified that the property was boarded up with zero or minimum usage at the service address.  The property had apartments that were individually metered.  The other apartments with accounts at the property were in soft off mode.
  The Complainant’s account was finalized.  Tr. 85, PGW Exhibit 2.

17. On October 27, 2009, the Company put in write off status the outstanding balance owed by the Complainant in the amount of $2,433.08 for service at the service address.  Tr. 94-95, PGW Exhibit 1.

18. On May 8, 2012, Complainant requested a turn on of gas service at the current address and presented a lease for the current address dated April 15, 2012.  Tr. 86, PGW Exhibits 1, 2.

19. On May 9, 2012, PGW reactivated the write off balance and transferred the balance to the Complainant’s account for the current address.  Tr. 94-95, PGW Exhibit 1.

20. On June 4, 2012, Complainant questioned the large balance to his service account.  The amount that was due for the service address that was closed on June 22, 2009, was transferred into Complainant’s account for his current address.  Complainant responded that he was at the service address for only a few months.  Complainant was advised that he needed to show proof that he lived elsewhere for the charges to be removed.  Tr. 86-87, PGW Exhibit 2.

21. On July 17, 2012, Complainant called to dispute the balance due in the amount of $2,433.08 for his gas service account.  Complainant was told that the amount was due to the transferred amount owed from the service address.  Complainant still disputed the amount and stated that the amount owed was too high.  Tr. 87, PGW Exhibit 2.

22. On July 24, 2012, the Company reviewed the Complainant’s account and adjusted the amount owed for the service to the service address from $2,433.08 to $1,497.05 because the bill was prorated to service discontinued on July 18, 2008, rather than June 22, 2009.  Tr. 88, 96 PGW Exhibit 1, 2.

23. Complainant filed an informal complaint with the PUC at Case No. 2996658 regarding the balance due for the service address on July 19, 2012.  The PUC dismissed the informal complaint on August 4, 2012, finding that the Complainant was satisfied that the outstanding amount due was adjusted to a lesser amount.  The PUC referred the customer to PGW for a payment agreement.  Tr. 89-90, PGW Exhibits 2, 4.

24. On September 18, 2012, the Complainant’s wife contacted PGW to set up a payment agreement.  Complainant’s wife stated the household gross income was $2,000.00 monthly and there were five people in the household.  The terms of the Company payment agreement were a down payment of $340.00 by September 25, 2012, and $182.00 monthly for 35 months.  Complainant was not able to make the down payment.  Tr. 90, PGW Exhibit 2.

25. PGW has no record prior to the instant Complaint of the Complainant or Complainant’s wife contacting the Company stating they never applied for gas service at the service address.  Tr. 90, PGW Exhibit 2.

26. Complainant’s gas service was terminated for non-payment at the current address on April 15, 2013.  Tr. 91, PGW Exhibit 2.

27. On April 25, 2013, Complainant’s wife paid the reconnection fee of $123.23 and agreed to a monthly CRP payment in the amount of $180.41 based on a gross monthly income of $1,949.00 for a household of five people.  Complainant’s service was restored on April 27, 2013.  Tr. 91, PGW Exhibit 2.

28. On June 18, 2013, Complainant contacted the Company about a decrease in the monthly income to recertify for his participation in CRP.  The Complainant had to go into a district office to be recertified.  Tr. 91-92, PECO Exhibit 2.

29. On September 13, 2013, Complainant filed an informal complaint with the PUC about the outstanding balance regarding the gas service to the service address at Case No. 3148652.  On October 10, 2013, the PUC dismissed the informal complaint finding that the charges for the service address were removed after July 18, 2008.  The Complainant was directed to pay the CRP arrears of $802.50.  Tr. 93, PGW Exhibit 2, 4.

30. As of February 5, 2014, Complainant owed $4,517.19, and had a CRP balance of $1,604.10.  The CRP outstanding balance is solely composed of gas service to the current address.  Of the $4,517.19 owed $1,497.05 is attributable to the service address.  Tr. 96-97, PGW Exhibit 1, 3.

DISCUSSION

In the present formal Complaint, Mr. Dixon alleged that his bills for the service address are in error because he was not responsible for gas service at the service address.  Mr. Dixon alleged that he paid for the gas service through his rent to his landlady.  Mr. Dixon alleged that his landlady regulated the gas steam heat from a thermostat in the basement of the property.  The Complainant alleged that there were incorrect charges on his bill since the charges for gas services at the service address were transferred to his bill for his current address.  The Complainant requested that he not be charged for gas service associated with the service address.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).
The Complainant attempted to obtain information from the landlady by traveling to the location of the service address and found that the building was under new management and the whereabouts of the landlady were unknown.  Tr. 45-46.  Complainant’s wife testified that Complainant’s son, Kyle Dixon Jr., has in the past used his father’s name.  Tr. 71-72.  Complainant however, did not produce his son as a witness.  Complainant did not produce any documents showing legal action against his son for theft of his father’s name.  Complainant stated that the lease was verbal and therefore did not produce any documents showing the gas steam heat was included in the rent.  Complainant did not produce any other boarders, other than his wife, as witnesses that lived at the property at the time in dispute to corroborate that the landlady was responsible for the gas heat at the service address.  Simply put, the Complainant did not sustain his burden of proof.

The Company provided evidence that the Complainant accrued a bill for gas service at the service address from September 25, 2007, to July 18, 2008.  PGW Exhibit 1.  52 Pa.Code § 56.2 states, “Occupant - A natural person who resides in the premises to which public utility service is provided.”   There is no dispute that the Complainant was an occupant at the service address and benefitted from the gas steam heat service to the service address during this period of time.  A customer is defined as, 
A natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested.  A natural person remains a customer after discontinuance or termination until the final bill for service is past due. 

Id (emphasis added).  The Complainant is a natural person of at least 18 years of age.  The record evidence shows that the Complainant fits the definition of a customer of the gas steam heat service provided by the Respondent to the service address from September 25, 2007, to July 18, 2008, because he was an occupant at the service address with a verbal lease for the service address.  The definition does not require the occupant to be the requestor of the utility service provided at the property.  

The Company provided evidence that the outstanding balance owed for the service address is $1,497.05.  PGW Exhibit 1.  Because the Complainant is the customer of record for the gas steam heat at the service address from September 25, 2007, to July 18, 2008, he is responsible for the outstanding balance accrued for the service address over that period, which is $1,497.05.  Tr. 96-97, PGW Exhibit 1.   
The evidence presented sustains the allegation that the Complainant is responsible for the gas steam heat service bills for the period from September 25, 2007, to July 18, 2008.  The allegations by the Complainant regarding a high bill and incorrect charges are denied because the Complainant failed to sustain his burden of proof.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
4. A customer is a natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested.  A natural person remains a customer after discontinuance or termination until the final bill for service is past due.  52 Pa.Code § 56.2.

5. The Complainant failed to sustain his burden of proof regarding the allegations in his Complaint.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Kyle Dixon against Philadelphia Gas Works at Docket No. C-2013-2392398 is dismissed.

2. That the Secretary mark this docket closed.

Date: April 15, 2014 



/s/






Angela T. Jones 



Administrative Law Judge
� 	The CRP is PGW’s customer assistance program (CAP).


� 	The Company contacts with Complainant’s account show they received a telephone call from the American Red Cross on February 7, 2008.  The Company’s witness explained that it normally receives a call when there is a fire at a property.  Tr. 103-04.


� 	Soft off mode is a termination anticipating that a turn on request by another applicant or customer will follow.  The soft off mode enables the Company to turn the gas service back on remotely rather than to travel to the service address to turn on the gas service.
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