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INTRODUCTION
In this case, Rhoda Woods (Complainant) disputes her gas service bill from Philadelphia Gas Works (Respondent, PGW or the Company), alleging that it is too high because there were no occupants at the service address for the specific time period.  Complainant also alleged that she was treated rudely by an investigator. 

The Complainant is a residential gas heating customer.  The Complainant has seasonal usage of gas service peaking in the winter months with low usage in the summer months.  The Complainant did not sustain her burden of proof regarding either allegation in her formal Complaint (Complaint).  Accordingly, the undersigned dismisses the Complainant’s Complaint. 

history of the proceeding

On July 26, 2013, Complainant filed a Complaint against PGW with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant alleged that her PGW gas bills at 1322 South 48th Street, Philadelphia, Pennsylvania (service address), were high and inconsistent.  Complainant claimed that there were incorrect charges on her bill.  Complainant indicated that she was having a reliability, safety or quality problem with her gas service.  Complainant also alleged that the investigator to her informal complaint was unnecessarily abrupt with her responses and rude.
  

On August 21, 2013, Respondent filed an Answer addressing the material allegations of the Complaint.  PGW admitted to the charges for the October 2012 through January 2013 bills but denied the alleged charge of the September 2012 bill.  Respondent alleged that the September bill showed a Customer Responsibility Program (CRP)
 payment due of $188.27 with a total actual balance of $610.70.  The Complainant was removed from CRP on October 18, 2012, with an outstanding balance in the amount of $360.40.  PGW also denied that there is a reliability, safety or quality problem with the gas at the service address.
On February 19, 2013, the Complainant initiated a high bill investigation.  On March 12, 2013, PGW responded to the investigation request.  PGW stated that the service address was equipped with an Automatic Meter Reading (AMR) device and because the Complainant’s bills were based on actual gas usage, her bills were correct as rendered.  
The instant Complaint is a timely appeal of the Commission’s Bureau of Consumer Service’s (BCS) informal complaint at Case No. 003074451 filed on March 25, 2013.  The BCS issued a decision on May 30, 2013, which concluded that the Complainant’s bills were correct.
A Hearing Notice dated September 13, 2013, informed the parties that the initial hearing in this matter was scheduled for Monday, November 25, 2013, at 1:30 p.m.

A Prehearing Order was issued on September 13, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  The Prehearing Order directed the Complainant to provide three dates and times that Respondent could obtain access to the service address to perform meter testing and conduct a high bill investigation.
On November 13, 2013, Respondent filed a Notice of Appearance for Graciela Christlieb, Esquire to represent PGW in this matter.

The initial hearing convened as scheduled.  Rhoda Woods appeared pro se and the Respondent was represented by Ms. Christlieb.  The undersigned asked if the meter testing and high bill investigation had been performed as directed.  The testing and investigation had not been performed.  The Company called the Complainant to attempt to arrange the testing and investigation, but the Complainant did not return the calls.  A continuance requested by the Respondent was granted so that the testing and investigation could be performed.

On December 6, 2013, a further hearing was scheduled in this proceeding.
  
The further hearing convened as scheduled.  Rhoda Woods appeared pro se and the Respondent was represented by Ms. Christlieb, who was accompanied by one witness, Wendy Vacca.  The Complainant sponsored the following two exhibits:

1. Complainant Exhibit 1 – PGW bills and notices from October 2012 to June 2013; and
2. Complainant Exhibit 2 – Energy Audit of service address.
Both Complainant Exhibits 1 and 2 were admitted into the record. 



Ms. Christlieb represented the Respondent, and presented the testimony of Wendy Vacca, a customer review investigator for the Company.  The Respondent sponsored the following six exhibits:

1. PGW Exhibit 1 - Complainant’s account contacts;

2. PGW Exhibit 2 - Complainant’s service account statement;

3. PGW Exhibit 3 - Gas usage analysis at service address;

4. PGW Exhibit 4 - BCS Decision on Case No. 003074451;

5. PGW Exhibit 5 - Meter testing data; and
6. PGW Exhibit 6 - CRP data.  
All six PGW exhibits were admitted into the record.

The record closed on March 25, 2014.

FINDINGS OF FACT

1. The Complainant is Rhoda Woods who currently resides at 1925 Mantra Street, Philadelphia, Pennsylvania.  Tr. 31.

2. The Complainant once lived at 1322 South 48th Street, Philadelphia, Pennsylvania (service address), where she received gas service from PGW from February 2003 through September 2012.  Complainant still receives gas service at the service address, but lives at a different address.  Tr. 31-32, 78.
3. Complainant lived at the service address with four children.  The oldest child will be 21 in 2014.  One adult and four minors lived at the service address up through 2011.  The one minor turned 18 in 2012.  Tr. 32-33.

4. Complainant had the house roof insulated in March 2011.  Complainant had the house roof and the porch roof repaired at the service address from November 2012 to March 2013.  Complainant had a rain conductor or gutter repaired at the service address in February 2013.  A fire occurred at the house next door to the Complainant’s which caused water damage and damaged her roof in November 2012.  Tr. 34-36, 75-76.

5. Energy Coordinating Agency (ECA) conducted an energy audit at the service address on March 13, 2011.  The audit revealed that Complainant could do some things to bring her gas heat bill down.  Tr. 36-37, 71, Complainant Exhibit 2.  

6. Complainant purchased new windows for the service address sometime in 2011, based on the ECA energy audit.  Tr. 71-72, Complainant Exhibit 2.

7. Also in 2011 the Complainant replaced a door from the kitchen to a little room off the kitchen used as a shed.  The shed room was drafty and cold because the door was old and not sealed.  The door was replaced based on the ECA energy audit.  Tr. 72-73, Complainant Exhibit 2. 

8. Complainant is complaining about a high gas bill from December 2012 to March 2013.  Tr. 38-39.

9. Complainant and her children vacated the service address in September 2012 and haven’t returned.  Complainant turned the heat down on the thermostat to the service address in November 2012 because she did not want the pipes there to burst.  Complainant was having work done on the house while it was vacant.  She would come back periodically to check on the work or retrieve items that she or the children needed, but she and the children do not reside at the service address.  Tr. 39-40, 78.

10. The people working at the service address were working outside the house.  They used the electric service at the service address.  Tr. 41.

11. The service address was equipped with the following gas appliances:  (1) a gas house heater; (2) a gas water heater; and (3) a gas stove.  The gas house heater was purchased and installed in 2011 by the ECA.  A digital thermostat was also installed.  Tr. 41-42.

12. ECA surveyed the service address and showed the Complainant how to change different appliances and parts at the home, and educated her on methods and behavior that would bring her gas bill down.  Tr. 56.

13. The service address is a row home with homes attached on both sides.  It is a two-story house with a basement and three bedrooms and one bath.  The bath is located on the second floor.  The first floor has the kitchen, dining room, living room and the porch is an extension to the first floor.  The porch is not heated.  The vestibule is between the porch and the rest of the house.  The vestibule is a small room.  Tr. 48-49.

14. The Complainant enrolled in CRP on April 26, 2010.  On a final notice dated October 8, 2012, Complainant was directed to recertify for the CRP program with PGW.  Complainant did not recertify for the CRP program, meaning the Complainant did not update her income information with the Company.  In the CRP program the Complainant paid $183.27 per month for her current bill plus $5.00 per month toward her arrears, for a total monthly payment of $188.27 ($183.27 + $5.00 = $188.27).  Tr. 51, 66-67, Complainant Exhibit 2, PGW Exhibit 6.

15. Complainant elected not to recertify for the CRP because she did not desire to pay all year.  She wanted to pay for what she actually used each month.  Tr. 51-52.

16. Complainant’s gas usage in cubic feet (CCFs) was as follows:

	Year
	2010
	2011
	2012
	2013

	Jan.
	802
	823
	382
	390

	Feb.
	698
	666
	277
	326

	Mar.
	483
	346*
	236
	40****

	Apr.
	387
	249
	215
	5

	May
	246
	106
	109
	4

	Jun.
	55
	53
	17
	5

	Jul.
	13
	45
	16
	5

	Aug.
	12
	48
	16
	5

	Sept.
	16
	34
	20**
	5

	Oct.
	127
	84
	59
	5

	Nov.
	317
	192
	210***
	5

	Year
	2010
	2011
	2012
	2013

	Dec.
	551
	219
	309
	6


PGW Exhibit 2

*-- ECA energy audit.

** -- Complainant left service address.

*** -- Began repair of roof and porch at service address.

**** -- End roof and porch repair at service address.

17. Wendy Vacca is an employee at PGW.  She is a customer review investigator who investigates formal and informal complaints filed with the PUC from customers of the Company.  Ms. Vacca investigated Ms. Wood’s Complaint.  Tr. 59.

18. On February 19, 2013, Complainant filed a high bill dispute with the Company and the Company performed an investigation which was completed on March 12, 2013.  The Complainant alleged that the service address was vacant and the heater was set at a low temperature.  The Company responded that the meter at the service address was equipped with an AMR device so the readings were actual readings each month.  The Company confirmed that there was a noticeable decrease in consumption of gas at the service address from 2011 to 2013.  The Company found that the bills were correct as rendered.  Tr. 61, PGW Exhibit 1.

19. The gas usage at the service address from December 2011 through October 2013 was significantly less than the gas usage at the service address from December 2009 to December 2011.  Tr. 61-62, PGW Exhibits 1, 3.

20. From 2009 to 2010, the customer was using 85 cubic feet per degree day.  In comparison from 2012 to 2013 the customer was using 26.9 cubic feet per degree day.  There is a significant decrease in usage comparing these years.  Tr. 66, PGW Exhibit 3.

21. The Company attributes some of the reason for the significant decrease in gas usage to the weatherization performed by ECA at the service address.  The ECA closed out its services on February 29, 2012.  Tr. 62, 63, PGW Exhibit 1.

22. Complainant filed an informal complaint with BCS on March 25, 2013.  The informal complaint was dismissed by BCS.  BCS found the bills correct as rendered.  The readings at the property were actual readings from the AMR device.  The Complainant was enrolled in CRP but was removed from the program in October 2012.  The Complainant’s bills now are based on actual consumption with no consideration of the income at the service address.  Complainant was directed to pay her current balance, or to call the Company to negotiate payment terms, or to file a formal complaint.  Tr. 62, PGW Exhibits 1, 4.

23. Complainant paid for a meter test on June 27, 2013.  The Company attempted to contact the Complainant to make arrangements to access the meter for testing on July 1st, July 3rd, July 8th, August 7th, and August 13th, 2013.  Tr. 63, PGW Exhibit 1.

24. The meter was tested on December 13, 2013.  The meter passed testing within the 2 percent tolerance authorized by the Commission through Company tariff.  The meter actually tested within 0.6 percent tolerance.  The testing shows that the meter was working properly.  Tr. 63, PGW Exhibit 5.

25. The last payment the Complainant made toward her gas service was on January 24, 2013, in the amount of $491.17.  The total balance owed was $1,399.49.  Tr. 65, PGW Exhibit 2.  

DISCUSSION

In the present formal Complaint, Ms. Woods alleged that her bills from December 2012 to March 2013 for gas service from PGW were too high.  The Complainant alleged that there were incorrect charges on her bill and there were reliability, safety, or quality issues with her gas service.  The Complainant requested that she be treated fairly.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).
I. Alleged High Bill and Incorrect Charges 
In this Complaint, Complainant stated that she disputes her gas bills from December 2012 to March 2013.  Tr. 38-39.  Complainant believes that the charges during this period are incorrect because the service address is vacant.  She and her children are living elsewhere.  Tr. 40. 

In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980)(“Waldron”), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 
(1) the number of occupants of the household has not changed;

(2) the potential for energy utilization is low; and 

(3) the prior billing history shows no previous abnormalities.
Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.



The Commonwealth Court in Milkie, provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie, 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001).

More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).
Id.

In the instant proceeding, the Complainant and her four children occupied the service address until September 2012.  In September 2012 the service address was vacant and has remained vacant.  Tr. 31-33, 78.  Since Complainant is disputing her gas bills from December 2012 to March 2013, there were no occupants at the service address.  During the period in dispute the occupancy of the service address did not change.  However, it is critical to the Complaint that prior to September 2012, there were five occupants at the service address, the Complainant as the adult and four minors.
  Consequently, the Complainant anticipated that there would be a significant decrease in the billing over the disputed period because there were no longer any occupants using the gas at the service address.
However, it is noted that the roof and the porch were under repair during the timeframe of November 2012 to March 2013.  Tr. 34-36.  During the period in dispute the heating degree days were: 

(1) Nov. 2012 – 493;

(2) Dec. 2012 – 707;

(3) Jan. 2013 – 860;

(4) Feb. 2013 – 927; and 

(5) Mar. 2013 – 679.

Based on the data of heating degree days, the temperature outside was colder from November to February, and required more heat to achieve a constant setting.  These facts would require usage to increase from December 2012 to February 2013 even if the roof were not being repaired.  The fact that the roof was in repair means that the heat was escaping out of the service address.  Since heat rises, the heat was not being contained.  Consequently, the heating system had to consume more gas to obtain a constant temperature.  Also critical to the analysis is that the Complainant testified that she turned the gas thermostat down and not off.  Tr. 39-40. Consequently, the gas system at the service address was heating to a lowered temperature, but was not completely off over the disputed period and was heating nonetheless.

The record evidence showed that the potential utilization of gas for non-heat usage was 0.63 CCF per day.  The non-heat appliances are the gas stove and gas water heater.  Tr. 82.  The Company performed the meter test and the meter tested within the accepted tolerance of the Commission-approved PGW tariff.  Tr. 63, PGW Exhibit 5.  
The undersigned ALJ also examined the Complainant’s historical usage.  
Complainant’s Historical Usage Pattern
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PGW Exhibit 2.

The above graph illustrates that the Complainant is a gas heating customer with usage greater in the winter months than in the summer months.  The usage changed significantly in the 2012 and 2013 winter seasons because the magnitude of the CCFs consumed by the Complainant at the service address decreased.  This change in magnitude coincides with the changes made by the Complainant based on the ECA energy audit that took place in March 2011.  The change in the usage pattern between January to March, 2012 compared with January to March, 2013 coincides with repair of the roof.  The roof was in disrepair in the winter of 2012, and the repair was not completed until March 2013.  Tr. 34-36.
The usage pattern seems reasonable and consistent with the evidence provided about the physical repairs to the service address and the changes in occupancy and the education by ECA to the Complainant in energy use.  I do not find that the usage pattern is abnormal based on the totality of the evidence.
The evidence presented does not sustain the allegation that the Complainant received high bills for the period from December 2012 to March 2013.  The allegation regarding the high bill is denied because the Complainant failed to sustain her burden of proof.

II. Reliability, Safety or Quality of Service Issues
Complainant alleged that the investigator that she spoke with was rude and very abrupt.  Complainant agreed that the persons that she referred to were not PGW employees.  Tr. 53.  

The Complaint is against PGW.  Because this allegation is not against an employee of the Company, it cannot be sustained.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
4. That the Complainant failed to sustain her burden of proof regarding both of the allegations in her Complaint.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Rhoda Woods against Philadelphia Gas Works at Docket No. F-2013-2376511 is dismissed.

2. That the Secretary mark this docket closed.

Date: April 10, 2014 



/s/






Angela T. Jones 



Administrative Law Judge
� 	Tr. 44, 52.  The investigator was from the Commission’s Bureau of Consumer Services, Cornelia Schneck.  See attachment to Complaint.


� 	This is PGW’s customer assistance program (CAP).


� 	Scheduling actually sent out a cancellation of the hearing on November 25, 2013, and rescheduled the initial hearing for January 31, 2014.  The November 25, 2013, hearing did occur and a further hearing occurred on January 31, 2014. 


� 	One of the four minors turned 18 yrs. old in 2012. 
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