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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Crystal Fennell					:
							:
	v.						:		C-2013-2386483
							:
Philadelphia Gas Works		 		:



INITIAL DECISION


Before
Tiffany A. Hunt
Special Agent


INTRODUCTION

		
This decision denies the customer’s request for a payment agreement on both the portion of her balance that is subject to Customer Assistance Program (CAP) rates pursuant to 66 Pa.C.S. § 1405(c), as well as the remaining balance due to her poor payment history.


HISTORY OF THE PROCEEDING


On October 3, 2013, Crystal Fennell (Ms. Fennell or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW, Company or Respondent) which alleged, inter alia, that PGW is threatening to shut off her service.  As relief, Ms. Fennell requested a payment agreement.  Ms. Fennell also raised an issue related to medical certifications.

The Complaint is an untimely appeal of the decision issued, on August 8, 2013, by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 3102138.  BCS dismissed the informal complaint because Ms. Fennell’s balance included CAP arrears.

On October 24, 2013, PGW filed an Answer (Answer) to the Complaint.  In the Answer, PGW admitted that the Company sent the Complainant a shut off notice.  PGW further answered that the Complainant’s balance included arrears from PGW’s Customer Responsibility Program (CRP).[footnoteRef:1]  PGW attached the BCS decision at BCS Case No. 3102138 as Exhibit A to the Answer. [1:  	CRP is PGW’s Customer Assistance Program.] 


A Telephone Hearing Notice dated November 4, 2013, advised the parties that an initial telephonic hearing was scheduled for Friday, January 24, 2014, at 10:00 a.m.  The case was assigned to me, pursuant to 52 Pa.Code § 56.174.

		A Prehearing Order dated November 5, 2013, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding.

The initial telephonic hearing convened as scheduled on Friday, January 24, 2014, at 10:00 a.m.[footnoteRef:2]  Ms. Fennell appeared pro se and testified on her own behalf.  Graciela Christlieb, Esq., counsel for Respondent, presented the testimony of one (1) witness, Patricia Bernard, a Customer Review Officer for Respondent, who sponsored four (4) exhibits.  Respondent’s Exhibits 1-4 were admitted into the record. [2:  	A tape recording of the hearing was made, no court reporter being present.] 


The record closed on January 24, 2014.


FINDINGS OF FACT

1. The Complainant is Crystal Fennell, who receives gas service from the Respondent at 5402 Regent Street, Philadelphia, PA (Service Address).  

2. The Respondent is Philadelphia Gas Works.

3. On May 28, 2013, Ms. Fennell filed an informal complaint with the Commission at BCS Case No. 3102138.  

4. On August 8, 2013, BCS issued an informal decision which dismissed the informal complaint because the Complainant’s balance included CAP arrears.  PGW Exhibit 4.

5. The Complainant lives at the Service Address with her spouse and her five (5) children, ages thirteen (13), ten (10), nine (9), four (4) and one (1).

6. The Complainant is not working; she receives $801 per month in food stamps.

7. The Complainant’s spouse receives $212 per week in unemployment compensation.

8. The Complainant’s annual household income is $20,636.[footnoteRef:3] [3:  	$801 x 12 months = $9,612
	$212 x 52 weeks = $11,024
	$9,612 + $11,024 = $20,636] 


9. The Complainant enrolled in PGW’s CRP on November 18, 2009.  PGW Exhibit 3.

10. The Complainant recertified her income eligibility for CRP on November 23, 2011 and November 5, 2012.  PGW Exhibit 1.

11. The Complainant has not made timely, in full payments while enrolled in PGW’s CRP.  PGW Exhibits 1, 2.

12. In 2013, the Complainant made four (4) payments on her account on the following dates: February 8, 2013, March 11, 2013 (two payments) and December 27, 2013.  PGW Exhibit 2.

13. As of the date of the hearing, the Complainant’s account balance was $3,890.50.  

14. As of the date of the hearing, the Complainant’s account balance included $2,822.26 in CRP arrears.  

DISCUSSION

		In her formal Complaint, Ms. Fennell alleged, inter alia, that PGW is threatening to shut off her service.  As relief, Ms. Fennell requested a payment agreement.  Ms. Fennell also raised an issue related to medical certifications.

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving by substantial evidence that she is entitled to the requested relief.  66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Medical Certifications

In her Complaint, Ms. Fennell raised an issue related to medical certifications.  Specifically, she questioned why she was limited to a certain number of medical certifications.  On cross-examination, Ms. Fennell testified that she is no longer disputing PGW’s position with respect to her use of additional medical certifications as she received a sufficient explanation from the Company prior to the hearing.

Customer Assistance Program Balance

The remainder of Ms. Fennell’s Complaint is governed by the Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14).  Chapter 14 applies to complaints alleging inability to pay and requests for Commission-issued payment agreements.  This law provides strict guidelines that the Commission must follow in handling customer complaints.

		The Commission has no authority to establish a payment agreement on amounts subject to Customer Assistance Program rates.  The provision at 66 Pa.C.S. § 1405(c) states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

The Complainant enrolled in PGW’s CRP on November 18, 2009.  PGW Exhibit 3.  The Complainant recertified her income eligibility for CRP on November 23, 2011 and November 5, 2012.  PGW Exhibit 1.  As of the date of the hearing, the Complainant’s account balance included $2,822.26 in CRP arrears.  The Commission cannot order a payment agreement on this amount; it must be timely paid, pursuant to 66 Pa.C.S. § 1405(c).

		The Complaint is denied as to the Complainant’s request for a payment agreement on the portion of her balance that is subject to Customer Assistance Program rates.

Non-Customer Assistance Program Balance

The issuance of a payment agreement for the non-CRP portion of the arrearage is a matter within the Commission’s discretion.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 at 11 (Order entered September 12, 2013).  It is Commission policy to exercise its discretion when customers have demonstrated some evidence of a good-faith effort in paying utility bills or when customers have experienced a change of circumstances outside of their control.  Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348 at 15-16 (Order entered December 6, 2007).  The Complainant’s payment history and capability to keep prior payment agreements are determinative of whether the Commission exercises its authority to issue a payment agreement for the non-CAP portion of the arrearage.  Id. at 10; see also Columbia Gas v. Byerts, Docket No. F-2011-2247934 at 12 (Order entered October 17, 2013); Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2313679 at 5 (Order entered November 22, 2013).

The Complainant has not made timely, in full payments while enrolled in PGW’s CRP.  PGW Exhibit 1.  The Complainant made only four (4) payments in 2013.  Those payments were made on February 8, 2013, March 11, 2013 (two payments) and December 27, 2013.  PGW Exhibit 2.  The Complainant has shown a poor payment history and an inability to keep prior payment agreements with PGW, i.e. CRP.  The Complainant has not shown the requisite good faith for a payment agreement under Crawford.  

The Complaint is denied as to the Complainant’s request for a payment agreement on the portion of her balance that is not subject to Customer Assistance Program rates.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.

4.	Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa.C.S. § 1405(c).

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Formal Complaint filed by Crystal Fennell against Philadelphia Gas Works at Docket No. C-2013-2386483 is denied.

1. That the Secretary mark this docket closed.


Date: April 22, 2014 				/s/			
		Tiffany A. Hunt
					Special Agent
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