BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Pennsylvania Public Utility Commission,	:
Bureau of Investigation and Enforcement	:
						:
			v.			:		C-2014-2402746
						:
Snyder Brothers, Inc.				:


ORDER DENYING PETITION TO ESCROW DISPUTED AMOUNTS OF SNYDER BROTHERS, INC. 

		
On January 17, 2014, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Snyder Brothers, Inc. (Snyder).  The complaint alleges that Snyder violated Act 13 of 2012, the Unconventional Gas Well Impact Fee Act (Act 13).  Act 13 authorizes the Commission to collect, administer and distribute fees collected from unconventional gas well producers.  

The I&E complaint alleges that in calendar year 2011, Snyder failed to identify 24 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint further alleges that for calendar year 2012, Snyder failed to identify 21 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint requests that the Commission order Snyder to pay the past due impact fees plus interest and penalties and administrative charges totaling $507,586.00 and a civil penalty of $50,000.00.

On February 5, 2014, Snyder filed an answer with new matter to the I&E complaint.  The answer denies that Snyder failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 
The new matter asserts that Snyder submitted annual reports to the Commission for calendar years 2011 and 2012, as required by Act 13.  The new matter contends that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative charges on those wells, as required by Act 13.  The answer with new matter requests that the Commission dismiss I&E’s complaint with prejudice.  

On February 11, 2014, the Pennsylvania Independent Oil & Gas Association (PIOGA) filed a petition to intervene in this proceeding, pursuant to 52 Pa.Code §§ 5.72-5.75.  PIOGA’s petition alleges that it represents over 900 members interested in natural gas development, including oil and natural gas producers, drilling contractors and service companies, as well as professional firms, individuals and royalty owners.  According to the petition, some of PIOGA’s members are involved in producing natural gas and are subject to the fees imposed by Act 13.

The petition asserts that several of PIOGA’s members filed objections or appeals with the Commission alleging that they had erroneously paid impact fees for calendar year 2011 on wells that were not unconventional vertical gas wells.  According to the petition, the Commission closed the appeals administratively without a formal Commission determination of the issues raised in the objections or appeals because Act 13 contains no provision for refunding impact fees.

The petition contends that the Commission’s resolution of the issues raised by I&E’s complaint will directly affect PIOGA and its producer members subject to the Act 13 impact fees.  The petition argues that PIOGA and its producer members subject to the Act 13 impact fees will be bound by the Commission’s resolution of the issues raised in this proceeding.  According to the petition, the interests of PIOGA and its members are not adequately represented by Snyder or any other party that may seek to intervene in this proceeding.

The petition states that PIOGA’s intervention in this proceeding is in the public interest because PIOGA and its members participated in the Commission proceedings implementing Act 13 and this experience would enable PIOGA to contribute to the full development of the record in this proceeding.  PIOGA indicates that it disagrees with I&E’s interpretation of the provisions of Act 13.  PIOGA requests that it be permitted to intervene in this proceeding. 

On February 27, 2014, I&E filed a reply to Snyder’s new matter.  The reply to new matter denies that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative fees on those wells as required by Act 13.  The reply to new matter requests that the Commission sustain I&E’s complaint and find Snyder in violation of Act 13.

By notice dated March 20, 2014, the Commission scheduled a telephonic prehearing conference for this matter on April 22, 2014 and assigned the case to me.  I issued a prehearing conference order, dated March 20, 2014, setting forth the procedural matters to be addressed at the prehearing conference.

By order dated March 24, 2014, I granted PIOGA’s petition to intervene.  

On April 7, 2014, Snyder filed a petition requesting that the Commission allow it to escrow the amounts in dispute owed for 2013 in an interest bearing account with a federally insured bank, pending a Commission decision in this matter.  In the petition, Snyder claims that permitting it to escrow the amount in dispute will create a fund from which the Commission may obtain payment for whatever amount the Commission determines that Snyder owes.

The petition states that there is no provision in Act 13, any regulation issued pursuant to Act 13 or any other mechanism by which a producer can escrow a disputed amount while exercising its right to seek review of the amounts claimed due by the Commission.  The petition argues that if the producer does not pay the entire amount owed whether disputed or not, the producer is subject to an enforcement action for impact and administrative fees as well as interest and penalty, pursuant to 58 Pa.C.S. § 2308.  The petition contends that the Commission, in Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Clarification Order entered December 20, 2012) (Clarification Order) has stated that Act 13 does not provide for a refund of an overpayment of an impact or administrative fee.  

Snyder’s petition argues that a producer must chose to either withhold payments of any disputed amount and face an enforcement action or remit the disputed amount with no expectation of receiving any amount determined not to be owed.  Snyder argues that this circumstance constitutes an improper condition on the right to appeal government actions guaranteed by Article 5, Section 9 of the Pennsylvania Constitution.  The petition asserts that this circumstance constitutes an improper taking, and constitutes a denial of Snyder’s substantive and procedural due process rights, in violation of the Pennsylvania Constitution.  The petition requests that Snyder be permitted to escrow the disputed amounts for 2013, pending further Commission order. 

On April 22, 2104, I&E filed an answer to Snyder’s petition for leave to escrow.  I&E admits there is no provision in Act 13 or any regulation issued pursuant to Act 13 by which a producer can escrow a disputed amount while exercising its right to seek review of the amounts claimed due by the Commission. I&E acknowledges that if a producer does not pay the entire amount of the impact fee owed, the producer is subject to an enforcement action for impact and administrative fees as well as interest and penalties.  I&E admits that Act 13 does not provide for a refund of an overpayment of an impact or administrative fee.  However, I&E asserts that on several occasions, overpayments have been refunded to producers when money from the impact fees had not yet been distributed to municipalities.  I&E requests that the Commission deny Snyder’s petition.

On April 23, 2104, PIOGA filed an answer to Snyder’s petition for leave to escrow.  PIOGA reiterates and supports the arguments made in Snyder’s petition.  
In addition, PIOGA points out that the Commission, in its proposed rulemaking order at Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act; Chapter 23, Docket No. L-2013-2375551 (Order entered October 17, 2013) (Rulemaking Order), at page 18-19, provides that refunds may be made on a case by case basis if there is a classification or computational error in calculating the impact fee but that the refund petition would have to be filed by May 1 following the April 1 impact fee payment due date.  Under the Commission’s proposal, after the expiration of the thirty day refund petition period, the Commission will not issue any refunds of overpaid impact fees.  PIOGA contends that this refund mechanism would not address the situation faced by Snyder.  PIOGA requests that the Commission grant Snyder’s petition.
   
Snyder’s petition is ready for decision.  For the reasons set forth below, I will deny Snyder’s petition because the Commission lacks the authority to order Snyder to escrow funds.  

In asking the Commission to order it to escrow funds, Snyder appears to be confusing the Commission’s power or authority with the Commission’s subject matter jurisdiction.  The difference was explained by the Pennsylvania Supreme Court in Riedel v. The Human Relations Comm’n of the City Of Reading, 739 A.2d 121, 124 (Pa. 1999):

Jurisdiction and power are not interchangeable although judges and lawyers often confuse them - Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs. Power, on the other hand, means the ability of a decision-making body to order or effect a certain result. Delaware River Port Auth. v. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep't of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa. Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).

See also, In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Bell Telephone Co. of Pa. v. Philadelphia Warwick Co., 50 A.2d 684 (Pa. 1947). 

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly.  While Act 13 gives the Commission jurisdiction over producers to assess and collect impact fees from producers, it does not authorize the Commission to order disputed amounts escrowed.  The Commission cannot exceed the authority granted to it by the General Assembly.  Therefore, the Commission cannot order Snyder to escrow the amounts in dispute for 2013.   

Similarly, there is no provision in the Public Utility Code that authorizes the Commission to issue an order directing Snyder to escrow the amounts in dispute for 2013.  In Tarentum Borough v. Pa. Pub. Util. Comm’n, 90 A.2d 853 (Pa. Super. 1952) (Tarentum), the Superior Court of Pennsylvania ruled that the Commission exceeded its authority in ordering a borough to deposit $60,000 in escrow against the cost of constructing a rail-highway crossing.  The Superior Court held that the Public Utility Law, Act of May 28, 1937, did not empower the Commission to order an escrow of funds.  

In 1978, the General Assembly repealed the Act of May 28, 1937 and enacted the Act of July 1, 1978, P.L. 598, No. 116, the existing Public Utility Code.  The current Public Utility Code at 66 Pa.C.S. § 501, setting forth the general powers of the Commission, contains the same language as that found in the prior Public Utility Law at 66 P.S. §§ 1341, 1342 and 1347.  Since the provision at 66 Pa.C.S. § 501 is a reenactment of the provisions of the prior Public Utility Law, decisions interpreting the provisions that existed prior to 1978 continue to be applicable.  Pittsburgh & Shawmut R. Co. v. Pa. Pub. Util. Comm’n, 14 A.2d 903 (Pa. Super. 1940); County of Chester v. Pa. Pub. Util. Comm’n, 408 A. 2d 552 (Pa. Cmwlth. 1979).  

Since the language at 66 Pa.C.S. § 501 does not differ from the language in the prior Public Utility Law, it appears that the General Assembly did not intend to broaden the Commission’s authority to authorize it to order an escrow of funds when it enacted the existing Public Utility Code.  One would presume that the General Assembly would have been aware of the Superior Court’s decision in Tarentum when it enacted the current Public Utility Code.  In spite of being aware of the Tarentum decision, the General Assembly did not broaden the Commission’s authority to allow it to direct the escrow of funds when it enacted the existing Public Utility Code.  Therefore, the existing Public Utility Code simply does not grant the Commission the authority to direct Snyder to escrow funds.

In conclusion, neither Act 13 nor the Public Utility Code grants the Commission the authority to direct Snyder to escrow funds.  Snyder may, however, escrow funds if it chooses to do so without a Commission order. 

ORDER

THEREFORE,
	
IT IS ORDERED:

1. 	That the petition to escrow disputed amounts filed by Snyder Brothers, Inc., at Docket No. C-2014-2402746 is denied.



Dated:	 April 24, 2014			______________________________
						David A. Salapa
						Administrative Law Judge
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