BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Pennsylvania Public Utility Commission,	:
Bureau of Investigation and Enforcement	:
						:
			v.			:		C-2014-2402746
						:
Snyder Brothers, Inc.				:


ORDER DENYING MOTION TO COMPEL


On January 17, 2014, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Snyder Brothers, Inc. (Snyder).  The complaint alleges that Snyder violated Act 13 of 2012, the Unconventional Gas Well Impact Fee Act (Act 13).  Act 13 authorizes the Commission to collect, administer and distribute fees collected from unconventional gas well producers.  

The I&E complaint alleges that in calendar year 2011, Snyder failed to identify 24 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint further alleges that for calendar year 2012, Snyder failed to identify 21 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint requests that the Commission order Snyder to pay the past due impact fees plus interest and penalties and administrative charges totaling $507,586.00 and a civil penalty of $50,000.00.

On February 5, 2014, Snyder filed an answer with new matter responding to the I&E complaint.  The answer denies that Snyder failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 

The new matter asserts that Snyder submitted annual reports to the Commission for calendar years 2011 and 2012, as required by Act 13.  The new matter contends that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative charges on those wells, as required by Act 13.  The answer with new matter requests that the Commission dismiss I&E’s complaint with prejudice.  

On February 11, 2014, the Pennsylvania Independent Oil & Gas Association (PIOGA) filed a petition to intervene in this proceeding, pursuant to 52 Pa.Code §§ 5.72-5.75.  PIOGA’s petition alleges that it represents over 900 members interested in natural gas development, including oil and natural gas producers, drilling contractors and service companies, as well as professional firms, individuals and royalty owners.  According to the petition, some of PIOGA’s members are involved in producing natural gas and are subject to the fees imposed by Act 13.

The petition asserts that several of PIOGA’s members filed objections or appeals with the Commission alleging that they had erroneously paid impact fees for calendar year 2011 on wells that were not unconventional vertical gas wells.  According to the petition, the Commission closed the appeals administratively without a formal Commission determination of the issues raised in the objections or appeals because Act 13 contains no provision for refunding impact fees.

The petition contends that the Commission’s resolution of the issues raised by I&E’s complaint will directly affect PIOGA and its producer members subject to the Act 13 impact fees.  The petition argues that PIOGA and its producer members subject to the Act 13 impact fees will be bound by the Commission’s resolution of the issues raised in this proceeding.  According to the petition, the interests of PIOGA and its members are not adequately represented by Snyder or any other party that may seek to intervene in this proceeding.

The petition states that PIOGA’s intervention in this proceeding is in the public interest because PIOGA and its members participated in the Commission proceedings implementing Act 13 and this experience would enable PIOGA to contribute to the full development of the record in this proceeding.  PIOGA indicates that it disagrees with I&E’s interpretation of the provisions of Act 13.  PIOGA requests that it be permitted to intervene in this proceeding. 

On February 27, 2014, I&E filed a reply to Snyder’s new matter.  The reply to new matter denies that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative fees on those wells as required by Act 13.  The reply to new matter requests that the Commission sustain I&E’s complaint and find Snyder in violation of Act 13.

By notice dated March 20, 2014, the Commission scheduled a telephonic prehearing conference for this matter on April 22, 2014 and assigned the case to me.  I issued a prehearing conference order, dated March 20, 2014, setting forth the procedural matters to be addressed at the prehearing conference.

By order dated March 24, 2014, I granted PIOGA’s petition to intervene.  
   
 On April 18, 2014, Snyder filed a motion to compel discovery pursuant to 52 Pa.Code §§ 5.342 and 5.349.  The motion requests that the presiding officer issue an order compelling I&E to provide responses to Snyder’s interrogatories and requests for production of documents.  On April 22, 2014, I&E filed an answer to the motion to compel.  The motion to compel is ready for disposition.

		The regulations at 52 Pa. Code §§5.321-5.373 contain the Commission’s formal discovery rules.  A party may use discovery to obtain information regarding any matter, not privileged, which is relevant to the subject matter of the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  It is not grounds for objection that the information sought will be inadmissible at a hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.  52 Pa. Code §5.321(c).

		Snyder’s motion to compel first requests that I deny I&E’s objections to Snyder’s Interrogatories 23 and 24 and Requests for Production of Documents 16 and 17 and compel I&E to provide the information requested by those interrogatories and requests for production.  

		
Snyder Interrogatory Number 23 states:
Describe all communications between Complainant and the PUC with members or staff of the Pennsylvania General Assembly related to Complainant's position that unconventional gas wells producing more than 90,000 cubic feet of gas per day in any one month subjects such well to the Impact Fee for the entire reporting
period.

Snyder Interrogatory Number 24 states:
Describe all communications between Complainant and the PUC
with members of the Governor's Office related to Complainant's
position that unconventional gas wells producing more than 90,000
cubic feet of gas per day in any one month subjects such well to
the Impact Fee for the entire reporting period.

		Snyder Request for Production of Documents Number 16 states:

All documents related to your response to Interrogatory 23.

Snyder Request for Production of Documents Number 17 states:

All documents related to your response to Interrogatory 24.


		Snyder’s motion contends that this information is relevant and reasonably calculated to lead to the discovery of admissible evidence regarding whether the Commission is properly interpreting the provisions of Act 13 regarding impact fees and administrative charges to be paid by producers.  Snyder contends that it is entitled to know the factual and legal bases upon which I&E, the Fiscal Office and any other bureau or division within the Commission relied upon in arriving at the conclusion that Snyder owes additional amounts for impact fees and administrative charges.    

Snyder argues that I&E’s objections that it has no knowledge of the information and documents requested are baseless because I&E is a division within the Commission.  Snyder asserts that I&E was created to participate in proceedings before the Commission and initiate enforcement actions and this matter was referred to it for prosecution by the Fiscal Office.  Snyder contends that there is nothing the Commission order at Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011) (Implementation Order), which I&E relies upon in its objections, to support I&E’s objections.
  
		I&E’s answer to the motion to compel contends that it has supplied the information requested in interrogatories 23 and 24 and requests for production 16 and 17 to the extent that it could but that no I&E or Fiscal Office staff assisting it had any communications with members or staff of the General Assembly or Governor’s Office.  I&E states that it has no knowledge of any such communications between other Commission staff and the General Assembly or Governor’s Office.  I&E further contends that it should not be expected to seek such information from other Commission staff.  I&E states that any such communications are not in I&E’s custody and control and discovery is limited to production of documents in the custody and control of the party upon whom the request is made.

		In addition, I&E points out that the Implementation Order creating I&E limited its role to that of the prosecutory arm of the Commission.  Contrary to the assertions of Snyder, I&E asserts that it does not serve as counsel to the Commission and is prohibited from comingling prosecutory and advisory functions, pursuant to 66 Pa.C.S. § 308.2(b).  According to I&E, that prohibition extends to employees of other bureaus assisting I&E in a prosecution.  I&E argues that to the extent that Snyder is seeking information pertaining to the Public Utility Commissioners or Commission staff serving in an advisory capacity, that information is not in I&E’s custody and control and therefore beyond the scope of discovery.  To grant Snyder’s motion to compel would nullify the Implementation Order and permit comingling of prosecutory and advisory functions, according to I&E.
 
After reviewing the arguments, I conclude that the information sought by Snyder in Interrogatories 23 and 24 and Requests for Production 16 and 17 is irrelevant and not reasonably calculated to lead to the discovery of admissible evidence.  In addition, the information sought by Snyder is outside the scope of discovery.  I will first address the relevancy of the information sought. 

First, Snyder’s argument that the information sought by Interrogatories 23 and 24 and Requests for Production 16 and 17 will lead to the discovery of admissible evidence is incorrect.  Snyder seeks information as to whether the Commission is properly interpreting the provisions of Act 13 regarding impact fees and administrative charges.  Such information is irrelevant because it is well-settled that an expert is not permitted to give an opinion on a question of law.  An expert witness may not be offered to testify “as to the governing law” or “what the law required.”  United States v. Leo, 941 F.2d 181, 196-197 (3d Cir.1991); see also Browne v. Commonwealth, 843 A.2d 429, 433 (Pa. Cmwlth. 2004) (explaining that an expert's legal opinion testimony, such as whether a party has violated an ordinance, is not admissible); Kosey v. City of Washington Police Pension Bd., 459 A.2d 432, 434 (Pa. Cmwlth. 1983) (stating that an expert witness may not testify as to issues of law, which are for a court to decide).  “The law is evidence of itself, and it is up to the courts, not a witness, to draw conclusions as to its meaning.”  Waters v. State Employment Retirement Bd., 955 A.2d 466, 471 n.7 (Pa. Cmwlth. 2008).
		
The Commission has wide discretion in determining whether expert testimony will be of help to it in any particular case.  However, in light of the decisions cited above, that discretion does not permit the Commission to allow expert testimony on a question of law.  Even if the Commission were to allow expert testimony on a question of law, the Commission could not base its ruling on that testimony.  The Commission may not rely on an expert opinion to support its ruling on a question of law.  41 Valley Associates v. London Grove Twp., 882 A.2d 5, 19 n.12 (Pa. Cmwlth. 2005).  Expert opinions or other testimony relating to the meaning of laws are not relevant evidence for the purpose of statutory interpretation.  Newtown Square East, L.P. v. National Realty Corp. et al., 38 A.3d 1018 (Pa. Cmwlth. 2011)

However, “[a] witness may testify as to the action he or she took with regard to an ordinance, in order to develop a factual basis to assist the court or jury in determining whether an ordinance applies and whether a party complied with the terms of the ordinance, but the witness may not ordinarily testify as to whether he or she believes a party's actions constitute a violation of the ordinance.”  Browne v. Commonwealth, 843 A.2d 429, 433-434 (Pa. Cmwlth. 2004).  Certainly, Snyder’s witnesses may testify as to the steps they took with regard to Act 13 and I&E’s witnesses from the Fiscal Office may testify as to the steps they took with regard to Act 13.  However, neither Snyder nor I&E may present witnesses to testify whether Snyder’s actions constituted a violation of Act 13 since such testimony would be irrelevant.  Since such testimony is irrelevant, any discovery relating to whether the Commission is properly interpreting the provisions of Act 13 regarding impact fees and administrative charges would not lead to discovery of information relevant to the subject matter of the pending action.  Snyder is therefore not entitled to the information it seeks in Interrogatories 23 and 24 and Requests for Production 16 and 17. 

Having addressed the relevancy of the information sought, I will now address whether the information is within the scope of discovery.  As I understand I&E’s argument, as the prosecutory arm of the Commission, it may not have any interaction with bureaus advising the Commission because of the comingling prohibitions set forth in 66 Pa.C.S. § 308.2(b).  Since it has no interaction with these other bureaus in the Commission and does not perform any advisory function, any advisory materials are not in its custody and control and therefore beyond the scope of discovery.  I agree.

The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.  66 Pa. C.S. §501(a).  The Commission also has the power to enforce the provisions of Act 13.

With regard to the Public Utility Code, the Commission previously delegated its prosecutory authority to various bureaus within the Commission with the Commission’s Law Bureau acting as attorney for these bureaus.  Delegation of Prosecutory Authority to Bureaus with Enforcement Responsibilities, Docket No. M-00940593 (Order entered September 2, 1994) (Delegation Order).  The Commission delegated this authority in response to the decision in Lyness v State Board of Medicine, 605 A.2d 1204 (Pa. 1992) (Lyness) which prohibited the comingling of prosecutory and adjudicatory functions by Commonwealth agency decision makers.  

In the Delegation Order, the Commission stated that Lyness held that when a Commonwealth agency both determined that a prosecution should be initiated and then acted as the ultimate trier of fact, the due process of law guaranteed by the Pennsylvania Constitution was violated in that the comingling of prosecutory and adjudicatory functions created an appearance of bias in the agency decision makers.  Lyness further held that whether actual bias existed as a result of agency members acting as both prosecutor and judge in the same case was inconsequential since the mere potential for bias and appearance of non-objectivity was sufficient to create a fatal constitutional defect. 

However, Lyness recognized that many state agencies fulfilled both prosecutory and adjudicatory functions.  Lyness stated that this alone did not violate due process as long as the functions were adequately separated and handled by distinct administrative entities.  If more than one function was reposed in a single administrative entity, walls of division had to be constructed which eliminated the threat or appearance of bias.

   In the Delegation Order, the Commission held that, pursuant to Lyness, a decision at the Commissioner level to issue a formal complaint pursuant to 66 Pa.C.S. § 701 or otherwise initiate a proceeding which is prosecutor in nature may be viewed as a fundamental prosecutory decision that would preclude the Commission’s members from adjudicating the matter.  The Commission determined that its authority to initiate proceedings that were prosecutory in nature should be delegated to various bureaus within the Commission.  By delegating this prosecutory authority to its bureaus, the Commission reasoned that it would be creating walls of division that were necessary for Commonwealth agencies that perform both prosecutory and adjudicatory functions.  By delegating its prosecutory authority, the Commission concluded that it would be functioning and administering its statutory authority in a manner that avoided unconstitutional comingling.  

The Delegation Order stated that enforcement complaints could be filed directly by the Commission’s enforcement bureaus and the Commission’s Law Bureau pursuant to their delegated prosecutory authority.  However, any bureau personnel involved with formal prosecution would be barred from providing advice to the Commission regarding the subject matter of the prosecution to avoid comingling of prosecutory and advisory functions at the staff level.  

Subsequently, pursuant to Act 129 of 2008, the Commission was reorganized and the Commission created I&E in the Implementation Order.  In the Implementation Order, the Commission moved all prosecutory functions into I&E.  The Commission stated that I&E would serve as the prosecutory bureau in matters brought before the Commission’s Administrative Law Judges (ALJs).  The Implementation Order stated that the prohibition against comingling of functions set forth in 66 Pa.C.S. § 308.2(b) applied to all I&E employees who are engaged in prosecutory functions.  

In summary, in order to comply with Lyness, the Commission has delegated its prosecutory functions to I&E and created walls of separation within the Commission to prevent the unconstitutional comingling of prosecutory and adjudicatory functions.  Those walls of separation prohibit I&E from acting as an advisor to the Commission in this matter or discussing the matter with bureaus that do act as advisors to the Commission in this matter.  

Therefore it would be a violation of the comingling prohibition established by Lyness and codified at 66 Pa.C.S. § 308.2(b) for I&E to have possession or control over any such advisory material.  Since I&E has no possession or control over any advisory materials, Snyder’s interrogatories and requests for production are outside the scope of discovery.  This conclusion is supported by the regulation at 52 Pa.Code 5.321(d) which states that the discovery provisions at 52 Pa.Code §§ 5.321-5.372 do not apply to discovery sought of Commissioners or staff serving in an advisory or adjudicatory capacity.  Because the information it seeks is irrelevant and outside the scope of discovery, Snyder is not entitled to the information it seeks in Interrogatories 23 and 24 and Requests for Production 16 and 17. 

The motion to compel next requests that I deny I&E’s objections to Snyder’s Requests for Production of Documents 1, 2 and 3. 

  		Snyder Request for Production of Documents Number 1 states:

All documents reflecting any communications by and between the
staff of the PUC relating to the Annual Report Snyder Brothers,
Inc., filed for 2011.

Snyder Request for Production of Documents Number 2 states:

All documents reflecting any communications by and between the
staff of the PUC relating to the Annual Report Snyder Brothers,
Inc., filed for 2012.

Snyder Request for Production of Documents Number 3 states:

All documents referring or relating to any investigation done
regarding the 2011 and 2012 Annual Reports filed by Snyder
Brothers, Inc.

Snyder’s motion to compel contends that this information is relevant and reasonably calculated to lead to the discovery of admissible evidence as to whether the Commission is properly interpreting the provisions of Act 13 regarding impact fees and administrative charges to be paid by producers.  Snyder contends that it is entitled to know the factual and legal bases upon which I&E, the Fiscal Office and any other bureau or division within the Commission relied upon in arriving at the conclusion that Snyder owes additional amounts for impact fees and administrative charges.    

I&E’s answer to the motion to compel contends that the information sought  in Requests for Production of Documents 1 and 2 is not in the possession or control of I&E.  To the extent that I&E has information in its possession or control, it is compiling this information and will serve it on Snyder as quickly as possible.  I&E points out that, to the extent that the requests pertain to Commission staff serving in an adjudicatory or advisory function, that information is beyond the scope of discovery. 

With regard to Request for Production of Documents 3, I&E asserts that it answered the request to the extent it could and identified the documents upon which it relied in conducting its investigation.  To the extent that it is in possession or control of I&E’s witness, I&E is compiling the information for Snyder and will serve it as quickly as possible.  

I&E argues that it cannot be expected to know of any potential investigation done by any staff member in the entire Commission, since I&E did not rely upon or review information other than what it has identified in its response to Request for Production of Documents 3.  Any other investigation reports are not in the possession or control of I&E.

For the same reasons discussed with regard to Snyder’s Interrogatories 23 and 24 and Requests for Production 16 and 17, I conclude that Snyder is not entitled to the information it seeks in Requests for Production of Documents 1, 2 and 3.  The information Snyder seeks is irrelevant and outside the scope of discovery. 

The motion to compel next requests that I deny I&E’s objections to Snyder’s Requests for Production of Documents 10, 13 and 14. 
  
Snyder Request for Production of Documents Number 10 states:


All documents to which the PUC referred or relied upon in
concluding that the PUC's interpretation of 58 Pa. C. S. Section
2301 as to what is or is not a "stripper well is based upon whether
the well in question produced more than 90,000 cubic feet of gas
per day in at least one month in a calendar year.

Snyder Request for Production of Documents Number 13 states:

All documents relating or pertaining to PUC policy regarding the
calculation of the Act 13 Impact Fee.

Snyder Request for Production of Documents Number 14 states:

All documents relating or pertaining to PUC policy regarding the
calculation of the Act 13 Administrative Fee. 

Snyder’s motion contends that this information is relevant and reasonably calculated to lead to the discovery of admissible evidence regarding the Commission’s determination that the wells in dispute are subject to the Act 13 impact fees.  Snyder argues that both I&E and the Fiscal Office participated in the decision to pursue the disputed amounts.  Snyder contends that it is entitled to know the factual and legal bases upon which I&E, the Fiscal Office and any other bureau or division within the Commission relied upon in arriving at the conclusion that Snyder owes additional amounts for impact fees and administrative charges.

I&E’s answer to the motion to compel contends that the information sought in Requests for Production of Documents 10, 13 and 14 is not in the possession or control of I&E.  To the extent that I&E has the information in its possession or control, it has responded to the request and identified the documents upon which it based its complaint.

For the same reasons discussed with regard to Snyder’s Interrogatories 23 and 24 and Requests for Production 16, 17, 1, 2 and 3, I conclude that Snyder is not entitled to the information it seeks in Requests for Production of Documents 10, 13 and 14.  The information Snyder seeks is irrelevant and outside the scope of discovery.  

Snyder’s Interrogatories 23 and 24 and Requests for Production 16, 17, 1, 2, 3, 10, 13 and 14 seek irrelevant information or information not reasonably calculated to lead to the discovery of admissible evidence.  In addition, the information sought by Snyder is outside the scope of discovery.  I will deny Snyder’s motion to compel.  







ORDER


		THEREFORE,

IT IS ORDERED:

		1.	That the motion to compel discovery filed April 18, 2014, by Snyder Brothers, Inc., is denied.

Date:	April 28, 2014	_______________________
		David A. Salapa
		Administrative Law Judge
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