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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Vanessa Kull						:
							:
	v.						:		C-2013-2379510
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On August 15, 2013, Vanessa Kull (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or respondent), Docket Number C-2013-2379510.  The Complaint disputed billing for previously unbilled natural gas resulting from meter tampering.  The Complaint was an untimely appeal of a decision by the Commission’s Bureau of Consumer Services (BCS) in BCS case number 3116162.  BCS decided that complainant’s billings by respondent were correct as rendered based upon the appliances in the service property and that complainant should pay for the unbilled usage charge of $11,155.26.  The BCS decision was dated July 18, 2013.

The Complaint was served on respondent by the Commission’s Secretary’s Bureau on August 21, 2013.  Respondent served an Answer on September 10, 2013, denying it had erroneously billed the customer $11,155.26 for usage during the period of February 9, 2012 through June 25, 2013.  PGW avers it billed complainant based upon the British Thermal Units (BTU) of the appliances found at the service address except for two roof heaters which would have added approximately $6,000 more to the bill.

On September 26, 2013, I issued a Prehearing Order.  The Prehearing Order advised the parties with respect to Commission procedure, complainant’s burden of proof, requests for continuances, required numbers and marking of proposed exhibits, attorney representation, subpoena procedures, discovery, the availability of an interpreter, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the time of the scheduled Hearing on January 9, 2014, and of their responsibility to advise of any change in the telephone number at which they were to be contacted.

A hearing was held on January 9, 2014, at which time the parties discussed settlement and requested a continuance of the hearing in order for the Complainant to provide documentation necessary to recalculate her bill.  Complainant agreed to provide an accounting for the revenue from the location going back to January of 2012 and the last four years of electric bills to show when she switched from gas heat to electric heat.  N.T. 5.  On February 7, 2014, a Telephonic Hearing Notice was issued scheduling a further telephonic hearing on March 10, 2014.  Under cover letter dated January 3, 2014, Respondent submitted three copies of five potential exhibits (PGW Exhibits 1-5).  The hearing was held on March 10, 2014, at which time PGW Exhibits 6 and 7 were submitted via facsimile.  Complainant presented evidence in the form of her own testimony.  Respondent presented evidence in the form of testimony by two witnesses and the admission of seven exhibits (PGW Exhibits 1 through 7).  A transcript of the proceeding containing 58 pages was produced.

The transcript of the Hearing was filed with the Commission on April 1, 2014, and the record closed on that date.

FINDINGS OF FACT

1.	Complainant has been a customer of respondent receiving natural gas service at 4766 Rising Sun Avenue, Philadelphia, Pennsylvania, since June 7, 2005.  N.T. 30.

2.	The premises at 4766 Rising Sun Avenue, Philadelphia, Pennsylvania, is a bar with a banquet facility in a two-story double-building (at least 4,400 square feet) with a basement and two gas roof heaters.  N.T. 16-17, 38.

3.	During the period of 2010-2013 the double-building operated as a bar and although the building is owned by Ismael Castillo, Vanessa Kull has been the customer of record for natural gas service to the property since June 7, 2005.  Vanessa Kull has been Mr. Castillo’s girlfriend for twenty-five years.  N.T. 17-18.

4.	Previously, when Ismael Castillo was the customer of record, bypass meter tampering was found at the property in March, 2005.  Therefore, the instant case involves a second incident of meter tampering at the same service property, albeit under a different customer’s name and account.  N.T. 33, 42-43.

5.	Gas appliances in the kitchen as well as some electric crock pots and outdoor grills were used for preparing food from February 9, 2012 through June 24, 2013.  N.T. 25-26.

6.	Food sales from the service property increased steadily from $16,812 in 2010 to $30,931 in 2013.  PGW Exhibit 6.

7.	Complainant may have used more electric heaters for heat than gas heaters as she testified, but her PECO account activity statement for the years 2012 and 2013 shows her electricity usage to be comparable and subject to normal fluctuations due to seasonal changes as opposed to a switch from gas to electric heat which would have been supported by a sudden spiked increase in electricity costs.  N.T. 24-25, 43-44.

8.	On March 1, 2013, Clifford Brown, a PGW employee, went to the service property for a business district survey but was unable to gain access to the meter.  There was no answer at the premises.  N.T. 31. PGW Exhibit 3.

9.	On June 5, 2013, Joseph Laughlin, a PGW employee, was at the property for a zero-usage investigation and left a 10-day shut off notice for lack of meter access at the property.  Christopher Sinko posted a 72-hour shut off notice at the service address on June 14, 2013.  N.T. 31.  PGW Exhibits 3 and 4.

10.	David DiRugeris, a PGW employee, went to the property on June 24, 2013, for a zero-usage noncompliance shut-off order.  He turned off the gas at the curb because he was refused access to the basement.  N.T. 31. PGW Exhibit 3.

11.	On June 25, 2013, Randolph Ferguson, a PGW technician, and Carlos Figueroa, PGW Supervisor of the Meter Investigation Unit, visited the property for an unbilled usage investigation order.  They gained access to the meter in the basement, found the gas off and left the gas off, and pulled the meter from the property.  They uncovered an unknown bypass at the meter and noted the read had been stopped at 8219 since February 8, 2012.  N.T. 31.  PGW Exhibit 3.

12.	Mr. Ferguson performed a test on the meter by turning up the thermostat on the hot water heater.  The half-foot dial and the two-foot dial were moving on the meter, but the account had showed zero CCF usage since February 8, 2012.  N.T. 32.  PGW Exhibit 1.

13.	Mr. Ferguson noted that the premises had one hot water heater at 32,000 BTU, two rooftop heaters with unknown BTU at the time, a 10-burner grill at 300,000 BTU, two fryers, at 21,000 BTU.  N.T. 32.  Mr. Figueroa additionally noted a convection oven which was 80,000 BTUs, and two warmers with 22,000 BTUs each.  N.T. 38 and 45, PGW Exhibit 4.

14.	Complainant’s natural gas usage was metered by a remotely read meter using an Automated Meter Reading (AMR) which enables usage to be measured and sent to respondent without a meter reader doing an in-person visit.  N.T. 32.

15.	The pulled meter tested to be within 2% accuracy on June 27, 2013.  PGW Exhibit 5.  N.T. 33- 38.

16.	The amount billed of $11,155.26 does not reflect estimated usage of two gas rooftop heaters which were later accessed and estimated to have added $6,464.41 to the $11,155.26 bill for a total bill of $17,619.67.  N.T. 41-42.  PGW Exhibit 4.

17.	Placing an iron bypass on a natural gas meter such as that found at the service property on June 25, 2013, will interfere with the accuracy of AMR meter readings.

18.	Mr. Richard Litscomb, Supervisor, Field Services, Revenue Protection Unit visited the property on January 31, 2014 and gained access to the building from Mr. Castillo.  N.T. 47.

19.	Mr. Litscomb noted the service property was a double building with a bar, a kitchen in the back, and a dance hall/banquet room on the second floor with a second bar.  N.T. 47-48.

20.	Mr. Litscomb noted the rooftop heaters had tags on them showing 235,000 and 270,000 BTUs respectively.  The kitchen appliances were still connected to gas service lines.  N.T. 49-50.

21.	Complainant’s gas service has been terminated as of June 24, 2013, and PGW is demanding a total of $11,778.49 including: $11,155.26 for unbilled service plus a $123.23 reconnection fee and a $500 deposit before reconnecting service.  PGW Exhibit 4.  N.T. 33.

22.	In calculating the unauthorized usage, PGW estimated usage based upon appliances using approximately 394,000 BTUs still connected to gas lines in the service property as shown in PGW Exhibit 4.  PGW did not take into consideration the rooftop heaters at the time it calculated the outstanding bill.  PGW took into consideration that gas heat was available at the property, improvements had been made to the 4,400 square footage of the property, and calculated that for 502 days the average consumption of gas per day was 16.88247012 BTUs.  Given the commercial customer class rate, Complainant was charged a subtotal of $10,922.96 plus sales tax of $764.61 plus a 1% city tax of $109.23 for a total of $11,796.80 less a customer payment of $641.54 yielding a total outstanding bill of $11,155.26 for unauthorized gas.  PGW Exhibit 4.

DISCUSSION

As the proponent of a Commission order, complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner[footnoteRef:2], determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion. [2: 	See, 66 Pa.C.S.A. §§ 332(a), 315.] 


To establish a sufficient case and satisfy the burden of proof, complainant must show that respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Complainant must initially produce sufficient credible evidence to establish a prima facie case in order that complainant not lose summarily.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If complainant does so, the burden of going forward with evidence shifts to respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

In the instant case, complainant has the burden of proving that the amount billed for previously unbilled natural gas is not correct, that the termination of her gas was erroneous with insufficient notice, and that PGW violated a statute, regulation or Commission Order.  Based upon the credible evidence presented by the parties, complainant is not entitled to relief.

Complainant testified that she was always accurate in paying bills, and she was never notified about a pending termination of service prior to June 24, 2013.  N.T. 14.  However, I am persuaded to find notice was properly given 10-days and 72-hours prior to shut off by PGW’s Exhibits and the testimony of Cynthia Garner, Customer Review Unit Officer, who testified that Clifford Brown went to the property for a business district survey on March 1, 2013, and there was no answer at the service premises.  Then, on June 5, 2013, Joseph Laughlin visited the property and left a 10-day notice of termination at the property.  Additionally, on June 14, 2013, Christopher Sinko visited the property and left a seventy-two hour notice at the property.  On June 24, 2013, service was shut off at the curb because the customer refused access to the basement on June 24, 2013 to PGW employee, David DiRugeris.  N.T. 31.  PGW Exhibits 1-4.

Complainant testified that the charge of $11,155.26 is too high based upon her assertions that this bill is based upon rooftop heaters and appliances in the kitchen.  Complainant first claimed, “The kitchen has never been opened yet.”  N.T. 15.  On cross-examination, Complainant admitted the kitchen was “open maybe here and there, nothing steady.”  N.T. 19-20.  Complainant also admitted and PGW Exhibits 6 and 7 show that the bar’s food sales increased, almost doubling from 2010 to 2013 even though Complainant maintained that the food sales occurred at the bar, and not in the second floor banquet hall.  N.T. 20.  Further, Complainant testified the rooftop heaters were installed but were not in use because the second floor was never opened.  Further, Complainant claimed her food sales were less than $2,000 per month and they “don’t hardly use much heat.”  N.T. 15.  However, on cross-examination she testified that the kitchen appliances used some gas, but the meter wasn’t working properly there.  N.T. 25.  Complainant testified that her food sales primarily were made using crock pots on Sundays and grilling food outside during the summer.  N.T. 26.  The PGW bill only takes into consideration kitchen appliances and a hot water heater.  It does not include any appliances from the second floor, banquet hall.  N.T. 50.  Complainant claims that in prior years her gas charges were approximately $1,900 -$2,000 annually, and she believes $11,000 for a year and a half is excessive.  N.T. 16, 54.  Complainant offered no prior bills for comparison.  The evidence shows that there were improvements made to the property and possibly changes made in gas usage during the period in question.  Complainant did not dispute there was a meter bypass during the period in question.

There is substantial evidence to support a finding that meter tampering in the form of a total meter bypass occurred at the service property on or about February 8, 2012 and lasted until June 24, 2013.  I am not concluding that complainant did the tampering or even had knowledge of it.  However, natural gas provided by the respondent was consumed at the premises and not billed for because of a bypass at the meter which was used to disrupt the accuracy of the AMR meter readings upon which respondent relied to create monthly bills.  Because complainant is the customer of record from February 8, 2012 through June 25, 2013, she is responsible for the payment for previously unbilled natural gas during this period.  I further find that the meter was working as it tested within 2% accuracy in June, 2013.  The meter did not fail.  Rather, a bypass was placed such that gas was still being delivered to the service property, but its use did not register from February 8, 2012 through June 24, 2013.

With regard to a payment arrangement for the Complainant for the previously unbilled gas usage, 52 Pa.Code § 56.14 states as follows:

§ 56.14. Previously unbilled utility service.
 
When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:

(1)  The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.

(2)  The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:

(i)   The period during which the excess amount accrued.

(ii)   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.
[bookmark: 56.14.]
		The regulation mandates that the utility make a reasonable attempt to enter into a payment agreement where the previously unbilled service results from utility billing error, meter failure, leakage that could not reasonably have been detected, or loss of service, or four or more consecutive estimated bills.  Here the previously unbilled service results from meter tampering.  Therefore, the Respondent has no obligation, pursuant to 52 Pa.Code § 56.14, to enter into a payment agreement with the Complainant for payment of the previously unbilled service.  The Complainant will have to pay the full amount billed for unauthorized use before reconnection.

I find the amount of $11,155.26 billed to be reasonable given the evidence of appliances in the service property which use a total of approximately 394,000 BTUs and the fact that two rooftop heaters were not included in the calculation.  PGW Exhibit 4 is persuasive to show the calculation is reasonable for the period of February 8, 2012 through June 24, 2013.  Further, the testimony of complainant that the food sales from the bar were made with little or no use of the kitchen appliances lacked credibility.  Complainant failed to show there was less usage in gas at the premises in 2012-2013 compared with prior years.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. When a public utility renders a make-up bill for previously unbilled public utility service resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is greater: (1) the public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill and (2) the period of amortization may, at the option of the customer, extend at least as long as: (i) the period during which the excess amount accrued and (ii) necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.  52 Pa.Code § 56.14.

7.	Complainant has failed to prove PGW incorrectly billed her for unauthorized unbilled gas service for the time period of February 8, 2012 through June 24, 2013.

8.	The Respondent has established by a preponderance of the evidence that it is entitled to payment for unbilled usage in the amount of $11,155.26.

9.	The Respondent has no obligation to enter into a payment agreement with the Complainant for payment of the previously unbilled service.  52 Pa.Code § 56.14.

10.	PGW gave proper notice and did not erroneously terminate Complainant’s gas service on June 24, 2013.

ORDER

THEREFORE,
IT IS ORDERED:

1.	That the Complaint of Vanessa Kull against Philadelphia Gas Works at Docket Number C-2013-2379510 is denied and dismissed.

2.	That the case at Docket Number C-2013-2379510 be marked closed.

Date:	April 15, 2014							/s/											Elizabeth H. Barnes
					Administrative Law Judge
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