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Linda McLean						:	
							: 	
	v.						:		C-2013-2392799
							:
Verde Energy USA, Inc.				:													


INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

This Initial Decision dismisses the Formal Complaint of Linda McLean for failure to meet her burden of proof.

On November 6, 2013, Linda McLean (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Verde Energy USA, Inc. (Respondent or Verde) alleging that she was slammed and requesting that the Respondent be sanctioned.  

On December 5, 2013, the Respondent filed an Answer that denies any slamming.

By Hearing Notice dated February 6, 2014, the parties were notified that a Telephonic Hearing in this case was scheduled for the morning of March 19, 2014, and the matter was assigned to me.  A Prehearing Order was issued on February 6, 2014, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 
The hearing convened as scheduled.  The Complainant appeared pro se and proffered no exhibits.  The Respondent appeared represented by counsel and proffered one exhibit that was admitted into the record.  A typewritten transcript of the hearing was produced and comprised 22 pages.  The record closed on April 10, 2014, with receipt of the transcript.  The matter is now ready for decision.

FINDINGS OF FACT

1. Linda McLean is the Complainant and resides at 418 Plum Street, Erie, Pennsylvania 16507.  She is not a customer of Verde’s.  (Formal Complaint).
 
2. Verde is a jurisdictional public utility providing electric generation service to Pennsylvania customers.

3. The Complainant uses First Energy Solutions as her electric supplier.  Tr. at 5, 8.

4. About September 30, 2013, Verde contacted the Complainant.  Tr. at 9.

5. On October 4, 2013, First Energy Solutions sent the Complainant a letter confirming her cancellation, and charging her a $100 cancellation fee.  Tr. at 5-6, 9.

6. Shortly after receiving the First Energy Solutions letter the Complainant telephoned Verde and told them she did not want their service.  They agreed to rescind the contract.  Tr. at 6.

7. First Energy Solutions agreed to reinstate the Complainant and agreed not to charge the cancellation fee. Tr. at 10.

8. Verde never supplied service to the Complainant and never billed the Complainant.  Tr. at 10.

9. AnnMarie Toss, Director of Business Development and Compliance testified on behalf of Verde.  Tr. at 11.

10. Verde’s standard company procedure, when seeking new business, is to call a customer, explain who they are and that they have an offer of retail electric service supply.  If the customer is interested they go through a verification process that offers the substantive terms of the agreement and then they send out documentation in the mail.  Tr. at 13-14.

11. Verde uses a third party provider for its verification process.  Tr. at 14.

12. Verde’s third party provider uses an automated system.  If the customer does not respond in the expected way, the verification is not completed.  Tr. at 14.

13. Verde’s practice is to enroll a customer only after the verification process has been completed.  Tr. at 14.

14. Verde’s electronic recording confirmed that the Complainant fully completed the automated verification process.  Tr. at 15, Verde Exh. 1.

15. Based on the third party verification, Verde requested that the Complainant be enrolled as a customer on September 30, 2013, and processed the request on October 2, 2013.  Tr. at 15.

16. On or about October 8, 2013, Verde cancelled the Complainant’s enrollment and put her on a do not call list.  Tr. at 16.

17. Subsequent to putting the Complainant on their do not call list Verde inadvertently made one or two calls to the Complainant.  Tr. at 17. 



DISCUSSION

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

Allegation of Slamming:

The Complainant alleges that Verde “slammed” her and she wants the company sanctioned.  Slamming is an unauthorized switching of a customer’s supplier of choice.  Pa. Pub. Util. Comm’n v. ConectivEnergy, 94 Pa. PUC 198, 2000 WL 749720.  (Opinion and Order entered April 18, 2000).  The sequence of events is not in dispute.  The Complainant’s evidence consists of opinion testimony, i.e., her opinion that she was slammed.

Verde provides electric generation service to Pennsylvania customers.  However, the Complainant uses First Energy Solutions as her electric supplier, and wanted to continue to do so.  Tr. at 5, 8.  About September 30, 2013, Verde contacted the Complainant.  Tr. at 9.  On October 4, 2013, First Energy Solutions sent the Complainant a letter confirming that she cancelled their service, and charged her a $100 cancellation fee.  Tr. at 5-6, 9.  Shortly after receiving the First Energy Solutions letter the Complainant telephoned Verde and told them she did not want their service.  They agreed to rescind the contract.  Tr. at 6.  First Energy Solutions agreed to reinstate the Complainant and also agreed not to charge the cancellation fee. Tr. at 10.  Verde never supplied service to the Complainant and never billed the Complainant.  Tr. at 10.    Therefore, there has been no damage to the Complainant.

AnnMarie Toss, Director of Business Development and Compliance testified on behalf of Verde.  Tr. at 11.  Verde’s standard company procedure, when seeking new business, is to call a customer, explain who they are and that they have an offer of retail electric service supply.  If the customer is interested they go through a verification process that offers the substantive terms of the agreement and then they send out documentation in the mail.  Tr. at 13‑14.  

Verde uses a third party provider for the verification process.  Tr. at 14.  Verde’s third party provider uses an automated system.  If the customer does not respond in the expected way, the verification is not completed.  Tr. at 14.  Verde’s practice is to enroll a customer only after the verification process has been completed.  Tr. at 14.  During the hearing, Verde provided an electronic recording that confirmed that the Complainant fully completed the automated verification process.  Tr. at 15, Verde Exh. 1.  Based on the third party verification, Verde requested that the Complainant be enrolled as a customer on September 30, 2013, and processed the request on October 2, 2013.  Tr. at 15.  Based upon the Complainant’s request, on or about October 8, 2013, Verde cancelled the Complainant’s enrollment and put her on a do not call list.  Tr. at 16.  Subsequent to putting the Complainant on their do not call list Verde inadvertently made one or two calls to the Complainant.  Tr. at 17. 

I find no evidence that Verde acted deliberately to switch the Complainant without her knowledge or consent.  To the contrary, based upon the verification report Verde received from their third party provider one would expect Verde to enroll the Complainant as they did.  The recording submitted by Verde clearly evidences that the third party provider telephoned the Complainant and received full verification from her to switch her to Verde.  Verde Exh. 1.  Therefore, there was no slamming.

Moreover, to Verde’s credit, Verde implemented corrective measures immediately after it had learned of the Complainant’s desire to be a First Energy Solutions customer and not a Verde customer. Within a very short time period, she was switched back to First Energy Solutions.  Because of Verde’s quick response to the problem, she was switched back to her desired supplier without ever receiving any electric generation from Verde.  As noted earlier, no fees were ever charged by Verde or First Energy Solutions.  The Complainant failed to meet her burden of proof.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa.C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	The Complainant failed to meet her burden of proof.

5.	Verde did not slam the Complainant.


ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Linda McLean at Docket No. C-2013-2392799 is dismissed.
 
2. That the Secretary’s Bureau mark Docket No. C-2013-2392799 closed.



Date:  April 17, 2014								/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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