BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

LeRoy Scott
:


:


v.
:
F-2013-2388439


:

PECO Energy Company
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 30, 2013, LeRoy Scott (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed check-marks in boxes indicating “I would like a payment agreement,” “incorrect charges are on my bill,” and “I am having a reliability, safety or quality problem with my utility service.”  The complainant also provided a statement indicating that PECO had accused him of meter tampering.  Complainant denied the accusation.  Complainant did not specify the relief he was seeking.



On October 23, 2013, respondent filed an Answer denying all material allegations of fact and conclusions of law in the Complaint.  PECO indicated that meter tampering occurred at the complainant’s premises, and that it assessed a $920.00 tampering fee on the complainant’s account.  PECO maintained that it is permitted to charge this tampering fee pursuant to its tariff.


By Hearing Notice dated November 5, 2013, a hearing was scheduled for January 27, 2014 at 1:00 p.m., and the matter was assigned to me.  



I issued a Prehearing Order on November 6, 2013.  The Prehearing Order advised the parties of the location, date and time of the scheduled hearing, and directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



On November 13, 2013, the U.S. Postal Service returned the Prehearing Order I issued to the complainant marked as “Return To Sender, Insufficient Address, Unable To Forward.”  A scheduler in the Office of Administrative Law Judge (OALJ) Scheduling Unit subsequently informed me that the Hearing Notice was also returned by the U.S. Postal Service, and that she contacted the complainant and obtained an updated mailing address from him.  Following receipt of this corrected address, both the Hearing Notice and my Prehearing Order were re-mailed to the complainant.  Neither of these mailings was returned by the U.S. Postal Service as undeliverable.  



The hearing convened as scheduled on January 27, 2014.  Complainant appeared pro se and testified.  Respondent appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Renee Tarpley, a Senior Regulatory Assessor.  Respondent offered eight exhibits (PECO Exhs. 1 through 8) which were all admitted into evidence.



The record in this case consists of a 45-page transcript and eight exhibits.  The record closed on February 28, 2014, when I received the transcript of the hearing.
FINDINGS OF FACT

1. The complainant in this case is LeRoy Scott.

2. The respondent in this proceeding is PECO Energy Company.
3. Complainant currently resides at 114 Richfield Road, Apartment 190, Upper Darby, PA 19082.  Complainant receives electric and gas services from the respondent at this address.  Tr. 12.

4. The complainant previously resided at 4125 Parish Street and initiated electric service at that address on January 16, 2009.  Tr. 25.

5. Between May 2010 and April 2011, PECO received payments on the complainant’s account for 4125 Parrish Street as follows:

	Date of Payment
	Payment Amount

	5/11/2010
	$85.00 

	6/7/2010
	$50.00 

	6/8/2010
	$135.00 

	7/29/2010
	$100.00 

	7/30/2010
	$100.00 

	8/19/2010
	$50.00 

	9/10/2010
	$100.00 

	10/4/2010
	$150.00 

	11/5/2010
	$173.00 

	11/16/2010
	$100.00 

	1/4/2011
	$100.00 

	1/21/2011
	$180.00 

	2/21/2011
	$190.64 

	3/22/2011
	$100.00 

	3/28/2011
	$100.00 

	4/14/2011
	$150.00 

	4/20/2011
	$150.00 


Tr. 26-28; PECO Exh. 5.

6. On May 10, 2011, the complainant contacted PECO and requested that the service to 4125 Parish Street be discontinued.  Tr. 25, 40.

7. A PECO representative asked the complainant where he wanted his final bill sent.  The complainant requested that the final bill be sent to his mother’s address at 1305 South 54th Street, Philadelphia PA 19143.  Tr. 29; PECO Exh. 1.

8. On May 10, 2011, PECO issued the complainant a final bill for $1,186.94.  This included a $920.00 meter tampering fee
 that PECO subsequently agreed to credit to the complainant’s account.  Tr. 28-29; PECO Exh. 1.

9. In July 2012, the complainant contacted PECO to establish service at 104 Richfield Road.  When the complainant applied for service he was aware that he was carrying an unpaid balance from his previous address at 4125 Parrish Street, Philadelphia, PA.  Tr. 13, 15, 31.

10. In October 2012, PECO activated service in the complainant’s name at 104 Richfield Road.  Tr. 31.

11. While the complainant had service at 104 Richfield Road, he did not make his monthly payments for service in full and on time.  Tr. 31.
12. Between November 2, 2012 and September 25, 2013, PECO issued twelve separate bills to the complainant.  These bills were for a combined total of $1,133.75 for current gas and electric services.  Tr. 31-36; PECO Exh. 2.

13. Between November 2, 2012 and October 14, 2013, the complainant made only five payments towards his outstanding bills, one of which was returned for insufficient funds.  In total, the complainant paid $516.37 towards his electric and gas bills.  Tr. 32-36; PECO Exh. 2.
14. On December 26, 2012, PECO and the complainant entered into a payment agreement to help him pay down his balance from 4125 Parrish Street.  The terms of the agreement required the complainant to pay $59.24 each month towards his arrearage.  Tr. 33; PECO Exh. 2.

15. The complainant defaulted on this payment agreement on June 21, 2013.  Tr. 35; PECO Exh. 2.

16. Complainant had the service to 104 Richfield Road discontinued on September 23, 2013.

17. The complainant’s outstanding balance is $957.55.  This balance is comprised of unpaid charges from his accounts at 4125 Parrish Street and 104 Richfield Road as well as late fees.  Tr. 37-38.

18. The complainant lives alone.  Tr. 22.

19. The complainant receives Social Security income of $1,500.00 per month.  Tr. 23.

20. The complainant receives a monthly military pension of $700.00.  Tr. 23.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



At the outset of the hearing, PECO informed me that it would credit the complainant’s account for the $920.00 meter-tampering fee assessed against his account for alleged meter-tampering at the 4125 Parrish Street address.  Complainant advised me that, since the meter-tampering issue had been resolved, he only wanted to address his claims of incorrect charges and his request for a payment agreement.  Complainant maintained that, although he requested discontinuance of his service at 4125 Parrish Street in May 2010 following his abrupt eviction, PECO continued to bill him for service at that address.  Complainant argued that he knew nothing about being billed for services at this address after May 2010 until he applied for service at a new address in July 2012.


Although the complainant maintained that he requested discontinuance of his service in May 2010 following his abrupt eviction from 4125 Parrish Street, he did not offer anything else, such as an eviction notice, to demonstrate that he was actually evicted from that address at that time.  Moreover, he offered conflicting testimony regarding the actual date of his eviction:

Mr. Scott:
I just want to go back to May of 2009 and said that I called to discontinue my service because I was arrested in May of 2009.  When I came back out – I was detained and when I came back out of jail, I called the Electric Company to cut the electric off because I was locked out of the apartment.

ALJ Pell:
Is that the same apartment?

Mr. Scott:
The same apartment, 4125 Parrish.  I was locked out of the apartment, so I called the Electric Company and discontinued the electric because there were other occupants in the building when I left.  That’s why I made sure that I cut my electric off and for a year and a half, so when I went to the Electric Company in July 2012 to apply for electric, the first bill that came was the tampering fee.

ALJ Pell:
Okay.

Mr. Scott:
So now the Electric Company is telling me that they have been billing me for all those dates that I was never there and I have been told that I didn’t call to cut my electric off until 2011.

ALJ Pell: 
First you indicated that you were arrested in May of 2009; correct?

Mr. Scott:
Correction.  May of 2010.

ALJ Pell:
2010?

Mr. Scott:
Yes, 2010.

ALJ Pell:
And how long were you in jail?

Mr. Scott:
Just for a day but when I came back, I was locked out of the apartment, which in turn I called the Electric Company to cut the electric off.



Contrary to the complainant’s testimony, PECO’s witness demonstrated:  that PECO continued to receive payments on the complainant’s account until almost May of 2011; that the complainant did not actually request discontinuance of service until May 10, 2011 rather than May 2010; that at the time he requested discontinuance, he asked for the final bill to be sent to him at his mother’s address; that the complainant left an unpaid balance on his account for 4125 Parrish Street; that PECO and the complainant actually entered into a payment agreement to pay down his balance from 4125 Parrish Street; and that during the period the complainant had service at 104 Richfield Road, he did not make his payments for monthly service in full and on time.  
The outstanding balance on the complainant’s bill is due, in part, to the unpaid balance he was properly billed for that he carried over from 4125 Parrish Street.  His outstanding balance is also due to missed and late payments on his account for service at his subsequent address.  It is not due to PECO billing him for services after he requested discontinuance of service to 4125 Parrish Street.  Clearly, the complainant did not meet his burden of demonstrating that PECO billed him incorrectly for service.  
The Responsible Utility Customer Protection Act, 66 Pa.C.S.A. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  66 Pa.C.S.A. § 1403 defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa.C.S.A. § 1405(b) regarding payment arrangement reads in pertinent part:
   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

The complainant requested a Commission-issued payment agreement to assist him in paying down the balance he owes PECO.  The evidence in this case shows that the complainant has a generally poor payment history and that he has already defaulted on a company-issued payment arrangement.  However, since he has never had a Commission-issued payment agreement, he should be granted one to assist him in paying down his balance.  
The complainant testified that he lives alone and that his only sources of income are his monthly Social Security income of $1,500.00 and his monthly military pension of $700.00, for total monthly gross income of $2,200.00.  Projected over one year, the complainant’s annual income is $26,400.00.  The 2014 Federal Poverty Level guidelines provide that a one-person household earning more than $22,980.00 but less than $28,725.00 is between 200% and 250% of the Federal Poverty level.  Under Chapter 14, the complainant is entitled to a two-year payment agreement.  Therefore, in addition to paying his regular monthly bills, the complainant must pay one twenty-fourth of the outstanding balance accrued on his account to settle his outstanding debt.  
As long as the complainant keeps the payment schedule stated in this order, PECO shall not suspend or terminate his utility service except for valid safety or emergency reasons, nor assess late payments or finance charges against his account.  However, if the complainant does not keep his payment schedule as stated in the ordering paragraphs below, PECO is authorized to suspend or terminate his utility service in accordance with the Commission’s statute and regulations.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. The complainant failed to prove by a preponderance of the evidence that the respondent incorrectly billed him for service.

6. Complainant’s arrearages are subject to a two-year Commission-ordered payment agreement because complainant’s household income is between 200% and 250% of the Federal Poverty level.  66 Pa.C.S.A. § 1405(b)(1).
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of LeRoy Scott against PECO Energy Company at Docket No. F-2013-2388439 is denied in part and sustained in part.  It is denied in that the complainant did not prove by a preponderance of the evidence that respondent billed him incorrectly for service.  It is sustained in that the complainant is entitled to a Commission-issued payment agreement on his outstanding balance; 
2. That LeRoy Scott shall make monthly payments consisting of his current bill plus one twenty-fourth (1/24th) of the $957.55 balance, beginning with the first billing due date following the entry of a final Commission Order in this case;
3. That as long as LeRoy Scott keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his utility service except for a valid safety or emergency reasons, nor assess late payments or finance charges against his account; 

4. That if LeRoy Scott does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the Commission’s regulations; and 

5. That the Secretary’s Bureau shall mark Docket No. F-2013-2388439 as closed.
Date:
   April 29, 2014      

/s/







Christopher P. Pell


Administrative Law Judge

� 	PECO’s Commission-approved tariff permits the company to charge a reconnection fee to restore services after a meter has been tampered with.
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