BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Carmin Ramirez					:
							:
	v.						:		C-2013-2392520
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


INTRODUCTION

		This Initial Decision denies a Formal Complaint filed by a customer of a gas utility who contested a rebilling of gas usage after a faulty Automatic Meter Reading (AMR) device was found to have under billed her usage for approximately eighteen (18) months.  The Complaint will be denied in all respects, other than one minor arithmetic adjustment, because the Company is entitled to rebill for previously unbilled service in this circumstance.  While the Commission has granted conservation credits to such customers, it is presently reconsidering these credits in a pending case (Prendergast v. Philadelphia Gas Works, Docket No. F-2012-2317187), and furthermore, I have determined that the credit is not warranted.

HISTORY OF THE PROCEEDINGS

		On October 21, 2013, Carmin Ramirez (Ms. Ramirez or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW, the Company, or Respondent) at Docket No. C-2013-2392520.  In her Complaint, Ms. Ramirez alleged that there were incorrect charges on her bill as she always pays her bills, but now has an account balance.  She requested that the error be corrected and that the incorrect charges be removed from her bill.

		On or about December 4, 2013, PGW filed an Answer to Ms. Ramirez’s Complaint.  In its Answer, PGW denied that there were incorrect charges on Ms. Ramirez’s bill but added that, when the Company completed a meter exchange regarding the AMR device, it discovered that the usage registered on the meter was not in synchronization with the AMR reading.  PGW conducted an internal review and discovered that, while the gas meter was accurately recording gas usage, the Encoder Recorder Transmitter device did not properly transmit all of the gas usage from October 13, 2011, to April 14, 2013.  As a result, Ms. Ramirez was rebilled in the amount of $1,717.05 for the previously unbilled usage.  A credit adjustment was also given for $70.80, due to changes in gas rates during the billing period.  PGW therefore requested that Ms. Ramirez’s Complaint be denied.

		By Telephonic Hearing Notice dated February 6, 2014, the parties were notified that an Initial Telephonic Hearing in this matter would be held on Friday, March 7, 2014, at 10:00 a.m.  I was assigned by the Commission to preside in this matter.  On February 6, 2014, I issued a Prehearing Order which set forth the procedural rules and other matters that would govern the hearing and this proceeding.

		The Hearing was held on March 7, 2014, as scheduled.  Ms. Ramirez appeared pro se and presented oral testimony and no exhibits.  A Spanish language interpreter was provided by the Office of Administrative Law Judge (OALJ) at Complainant’s request, to assist with the hearing.  Laureto Farinas, Esquire appeared on behalf of PGW and presented one (1) witness who sponsored six (6) exhibits, each of which were admitted into the record.  A transcript of fifty-two (52) pages was created.  The record in this proceeding closed on April 3, 2014, after the transcript was submitted to the Commission.

		This matter is now ready for disposition.  For the reasons discussed further below, Ms. Ramirez’s Complaint, with one exception for a minor arithmetic adjustment, will be denied.

FINDINGS OF FACT

		1.	The Complainant is Carmin Ramirez, a PGW residential gas customer, who resides at 5241 Jackson Street, Philadelphia, PA 19124.  Tr. 10, 12-13.

		2.	The Respondent is PGW, which provides gas service to the Complainant at her residence.  Tr. 10-11.

		3.	Complainant uses gas service for heating, hot water, and cooking.  Tr. 12-13.

		4.	Complainant’s gas bills were based on AMR device readings and not manual meter readings.  Tr. 27-28; PGW Ex. 1.

		5.	In 2007 or 2008, the thermostat in Complainant’s residence was replaced with a programmable thermostat.  This thermostat was programmed by the installer to adjust to Complainant’s living habits, so that the house temperature was lowered during the day when Complainant was out of the house, increased in the evening when she returned, and then lowered again at bedtime until the next morning.  Tr. 16-17.

		6.	There is no indication of record that Complainant had ever changed the thermostat setting in response to her bills since the programmable thermostat was installed.

		7.	Complainant’s gas meter is located inside her home.  Tr. 48.

		8.	On July 7, 2011, and August 4, 2011, PGW attempted to contact Complainant to gain access to the home so that the aging AMR meter could be exchanged.  Tr. 26-27; PGW Ex. 1.

		9.	PGW did not have the correct telephone number on July 7, 2011, but on August 4, 2011, PGW used the correct telephone number and left a message for Complainant to return the call.  Tr. 26-27; PGW Ex. 1.
		10.	There is no evidence of record that Complainant returned the August 4, 2011, call, and no meter exchange occurred at that time.  Tr. 26-27; PGW Ex. 1.

		11.	On April 3, 2013, PGW left a ten-day AMR aging shut-off notice on the premises.  Tr. 27; PGW Ex. 1.

		12.	As a result of the shut-off notice, PGW was able to contact the customer and schedule an appointment for the meter exchange on April 14, 2013.  Tr. 27; PGW Ex. 1.

		13.	On April 14, 2013, the meter exchange did occur, and the service technician noted a discrepancy between the manual reading and the AMR reading that had been sent electronically to the Company.  Tr. 27-28; PGW Ex. 1.

		14.	The reason for the discrepancy appeared to be some type of magnetic interference with the Encoder Reader Transmitter (ERT).  Tr. 35; PGW Ex. 1.

		15.	As a result of the meter discrepancy, an internal PGW investigation was instituted and, after completion of the investigation, a make-up bill was sent to Complainant for $1,717.05, representing unbilled usage for eighteen (18) months, from October 13, 2011, to April 14, 2013.  Tr. 27-28; PGW Exs. 1, 3.

		16.	A revenue adjustment of $70.80 was credited to the make-up bill, to adjust for gas cost rate changes, but no conservation credit was given.  Tr. 27-28, 43; PGW Ex. 3.

		17.	The $1,717.05 make-up bill was based on the difference between the last AMR reading of 4,444 hundred cubic feet (ccf) and the manual reading on April 14, 2013, of 5,587 ccf.  However, PGW erroneously billed for 1,145 ccf, instead of 1,143 ccf, which is the actual difference between the AMR reading and the manual reading.  Tr. 30-31, 33-35.

		18.	The meter which had reflected 5,587 ccf of actual usage and had been removed from Complainant’s home on April 14, 2013, was tested on April 24, 2013.  The test revealed that the manual meter readings were accurate, within a tolerance range of 2%.  Tr. 41; PGW Exs. 4, 5.

		19.	On May 17, 2013, PGW sent a letter to Complainant explaining the reason for the make-up bill and that it was correct as rendered and could be amortized over seventeen (17) months.  Tr. 29; PGW Ex. 1.

		20.	A make-up bill of $1,717.05 exceeds the otherwise normal estimated bill for the billing period by at least 50% and at least $50.  PGW Ex. 3.

		21.	A heating usage analysis of Complainant’s bills, based on AMR readings, showed that, for the 3-4 years prior to the AMR malfunction, which began on October 13, 2011, Complainant used an average of 15.9 to 19.9 cubic feet of gas per degree day for heating purposes, based on AMR readings.  However, for the time period from June 14, 2012, to March 15, 2013, during which time the AMR was not working properly, Complainant only used an average of 2.2 cubic feet of gas per degree day for heating purposes.  Tr. 38; PGW Ex. 2.

		22.	After the meter was replaced, on April 14, 2013, until February 13, 2014, Complainant’s heating usage was 16.9 cubic feet per degree day, and therefore had returned to historic levels of usage experienced prior to the AMR malfunction.   Tr. 39-40; PGW Ex. 2.

		23.	PGW has agreed to waive $89.76 in late payment charges associated with the time period when the matter was in dispute.  Tr. 46-47.

		24.	With the credit for the late payment charges agreed to be waived by PGW, Complainant’s balance at the hearing was $1,352.33.  Tr. 47.

		25.	Complainant’s number of household residents did not change during the disputed time period.  Tr. 13.

		26.	There is no evidence of record that Complainant was at fault for the inaccurate AMR readings.

DISCUSSION

		In her Complaint, Ms. Ramirez alleged that there were incorrect charges on her bill that were not her responsibility.  Thus, Ms. Ramirez is claiming that PGW provided unreasonable public utility service, in violation of 66 Pa.C.S. § 1501.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

		To satisfy her burden of proof, Ms. Ramirez must demonstrate that Respondent violated the Public Utility Code, such as 66 Pa.C.S. § 1501, or a regulation or Order of the Commission.  66 Pa.C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 Pa. PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa.C.S. § 701.  If a complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

The decision of the Commission must also be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

Complainant’s evidence 

		In support of her Complaint, Ms. Ramirez testified that PGW had told her she owed additional money because the meter was not registering all of her usage, but she questioned this contention.  She asserted that, if there had been a problem, she should have been notified sooner.  Tr. 11, 15.  She claimed that her bills were always paid on time, and that she had no knowledge of any problem.  Ms. Ramirez relied on the Company to bill her correctly as she had no understanding of meters.  Tr. 13, 15.  She also thought PGW should be held responsible regardless of whether or not she had used the additional gas because it was not her fault that the Company had failed to bill her correctly.  Tr. 18-19.

		When questioned whether she noticed the steep reduction in her bills, Ms. Ramirez indicated that her house was very old and that the thermostat had been replaced in 2007 or 2008 with a programmable thermostat.  Tr. 16.  She thought that the reduction in her bills was due to the replacement of the thermostat.  Tr. 14.  She also indicated that the thermostat had been programmed by the service technician to adjust so that the house temperature was lowered during the day when she was out of the house, increased in the evening when she returned, and then lowered again during the night until the next morning.  Tr. 17.  There was no indication of record that Complainant had ever changed the setting since the thermostat was installed several years ago.

		As to the number of household residents, Ms. Ramirez indicated that she was the sole occupant of the household during the disputed period and that she only recently increased her household size to three (3) when she took in two (2) relatives.  Tr. 18.  She testified as to using the gas for heating, hot water, and cooking.  Tr. 12-13.

PGW’s evidence 

		In response to Ms. Ramirez’s contentions about responsibility for the unbilled usage, PGW presented the testimony of its customer review officer Patricia Bernard, who had investigated Ms. Ramirez’s complaint.  Tr. 21.  Ms. Bernard first authenticated the account information contained in the various PGW exhibits as being the Company’s business records from its computer system.  Tr. 22-26.  She then reviewed the customer contact records (PGW Ex. 1) and account statement (PGW Ex. 3), and pointed out various entries of relevance to this case.

		According to the records, PGW had attempted to contact Complainant on July 7, 2011, and then again on August 4, 2011, to exchange the AMR meter.  PGW did not have the correct telephone number on July 7, 2011, but on August 4, 2011, PGW used the correct telephone number and left a message for Complainant to return the call.  No exchange occurred at this time, and there is no indication in the record that Complainant returned the phone call.  Tr. 26-27; PGW Ex. 1.  Then, on April 3, 2013, PGW left a ten-day AMR aging shut-off notice, due to the age of the AMR device, and an appointment was scheduled for the meter exchange on April 14, 2013.  Tr. 27; PGW Ex. 1.  The meter exchange did occur on that date, and a discrepancy was discovered between the manual reading and the AMR reading,[footnoteRef:1] which had been the basis for Complainant’s billing.  Tr. 27, 34; PGW Ex. 1.  The reason for the discrepancy appeared to be some type of magnetic interference.  Tr. 35. [1: 	 	The AMR device transmits an electronic reading without the necessity of a manual reading, while the manual reading is that which is obtained from the meter itself.  Tr. 28.] 


		As a result of this meter discrepancy, an internal dispute was generated and, after Company review, a make-up bill was sent to Complainant for unbilled usage of $1,717.05 from October 13, 2011, to April 14, 2013.  Tr. 27-28, 31; PGW Exs. 1, 3.  A revenue adjustment of $70.80 was also credited to the make-up bill, to adjust for gas cost rate changes, but no conservation credit was given.  Tr. 28, 43; PGW Ex. 3.

		According to Ms. Bernard, the $1,717.05 make-up bill was based on the difference between the last AMR meter reading of 4,444 hundred cubic feet (ccf) and the manual reading on April 14, 2013, of 5,587 ccf, for a total usage of 1,145[footnoteRef:2] ccf.  This make-up bill for 1,145 ccf[footnoteRef:3] of usage totaled $1,717.05, minus the $70.80 revenue adjustment.  Tr. 30-31, 33-35.  Ms. Bernard further testified that, on May 17, 2013, the Company had sent a letter to Ms. Ramirez explaining the reason for the bill and that it was correct as rendered.  Tr. 29. [2: 		 As the difference between the 4,444 last AMR read and the manual reading of 5,587 is 1,143 ccf feet, the bill should be adjusted accordingly to account for the 2 ccf overage. ]  [3: 	 	While the transcript indicates that the usage of 1,145 was cubic feet, the meter readings shown in PGW Exs. 2 and 3 clarify that the 1,145 usage was in ccf, not cf or cubic feet.] 


		To illustrate the difference in usage billed during the disputed period, as compared to historical usage, Ms. Bernard prepared and presented a gas usage analysis of Complainant’s bills, based on AMR readings (PGW Ex. 2).  For the years prior to the AMR malfunction, Complainant used an average of 15.9 to 19.9 cubic feet[footnoteRef:4] of gas per degree day for heating purposes, based on AMR readings.  PGW Ex. 2.  However, for the time period from June 14, 2012, to March 15, 2013, during which the AMR was not working properly, Complainant only used an average of 2.2 cubic feet of gas per degree day for heating purposes, based on the AMR readings.  Tr. 38.  After the meter was replaced, on April 14, 2013, to February 13, 2014, Complainant’s heating usage was 16.9 cubic feet per degree day; therefore, usage had returned to historical levels.  Tr. 39-40.  With regard to the make-up bill, which actually covered two heating seasons, the average usage was 23.3 cubic feet per day.  Tr. 39.  [4: 	 	In PGW Ex. 2, the heat usage in ccf, as reflected by the difference between meter readings, was converted to cubic feet to show the usage per degree day.  PGW Ex. 2.  ] 


		Ms. Bernard further testified that the meter which had reflected 5,587 ccf of actual usage was removed from Complainant’s home on April 14, 2013, and tested.  The test revealed that the meter readings were accurate within the tolerance range of 2%.  Tr. 41; PGW Ex. 4.  This meter was replaced on April 14, 2013.  Tr. 41; PGW Ex. 5.

		PGW’s final position was that, based on the foregoing, the make-up bill issued to Ms. Ramirez was correct as rendered, and that Complainant should pay her budget amount of $170 per month, plus an additional amount to amortize the balance over seventeen (17) months.[footnoteRef:5]  Tr. 42-43, 47.  The Company also agreed to waive $89.76 in late charges associated with the time period while the matter was in dispute.  Tr. 46-47.  With this adjustment, Complainant’s balance as of the hearing was $1,352.33.  Tr. 47. [5: 	 	The make-up bill period, according to PGW, is from October 13, 2011, to April 14, 2013, which is eighteen (18) months.  Therefore, the repayment period reflected in this Initial Decision will be eighteen (18) months in length.  Tr. 28. ] 


ALJ Ruling 

		Based on the evidence of record, as discussed below, I conclude that Complainant, with one minor adjustment, has not established a prima facie case of incorrect billing.  The minor adjustment is that PGW should credit the account for 2 ccf of gas, as the correct ccf usage in the make-up bill is 1,143: the difference between the last AMR reading of 4,444 and the manual reading of 5,587.  Complainant will also be permitted to amortize the balance over eighteen (18) months.  In all other respects, the Formal Complaint will be denied.

		In her testimony, Ms. Ramirez failed to present any evidence which showed that she did not use the gas for which she was billed, based on the manual meter reading.  She contended that she should have been notified sooner of the meter problem; however, the AMR device was registering some usage during the disputed period.  There is no evidence of lack of due diligence on the Company’s part in not discovering the AMR malfunction in a more timely manner.  The Company did endeavor to change out the aging AMR meter in 2011, but needed to send Complainant a shut-off notice in April, 2013 to provide incentive for the customer to schedule this service call.  Once the meter was exchanged, the AMR malfunction was discovered, and Complainant received the make-up bill for unbilled usage.

		Ms. Ramirez testified that a programmable thermostat was installed in 2007 or 2008; however, this does not provide evidence that the make-up bill was inaccurate for the disputed period of October 13, 2011 through April 14, 2013.[footnoteRef:6]  Instead, this testimony was Ms. Ramirez’s explanation as to why she did not question the drastic reduction in her bills during the make-up period.[footnoteRef:7] [6: 	 	As the rebilling dated back only to October 2011, there is no four-year statute of limitations issue herein.  See, 52 Pa.Code § 56.14.]  [7: 	 	This evidence actually does not explain why Complainant thought her much lower bills were accurate because the make-up period, which began when the AMR device failed, did not start until at least three (3) years after the thermostat was installed.] 


		Complainant’s primary position appears to be that, even if she did use the gas, she should not be back billed for a meter malfunction because this was PGW’s responsibility.  While the Company is responsible for its meters, PGW is permitted by the Commission’s regulations to bill customers for usage associated with meter failure, as is the case herein.  The applicable regulation is 52 Pa.Code § 56.14 (see also, 52 Pa.Code § 56.12(5)(ii)):

[bookmark: 56.14.]§ 56.14. Previously unbilled utility service.

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is greater:

(1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.

(2) The period of the amortization may, at the option of the customer, extend at least as long as:

(i) The period during which the excess amount accrued.

(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.
As noted above, PGW attempted to contact the Complainant in 2011 to change out the AMR meter.  Complainant apparently did not return the phone call so, in April, 2013, PGW sent a ten-day shutoff notice, pursuant to 52 Pa.Code §§ 56.81(3) and 56.91, for failure to permit access to the inside meter.  Tr. 48; PGW Ex. 1.  When the PGW technician gained access to the meter, he noted that the manual reading on the meter did not match the AMR reading, possibly due to magnetic interference, and this discrepancy resulted in an internal investigation.  The internal investigation confirmed that the AMR device was not accurately reflecting the actual usage indicated on the manual meter reading, and that the unbilled usage was 1,145 ccf of gas, based upon the difference between the last AMR reading of 4,444 ccf and the 5,587 ccf of usage found on the manual meter.  This difference is actually 1,143 ccf, however, and an adjustment will be included in the Ordering Paragraphs.  The manual meter which was removed was tested for accuracy, and registered within the 2% tolerance permitted by Commission regulations.  52 Pa.Code § 59.21.

On May 17, 2013, PGW informed Ms. Ramirez in a letter about the results of the internal investigation.  Tr. 29.  Ms. Ramirez contacted the Company after receiving the make-up bill and PGW provided a further explanation, as indicated by Company records. PGW Ex. 1.

Having found that the removed meter was accurate, with an index of 5,587, and having informed and attempted to explain the AMR discrepancy to the Complainant, the Company was correct in issuing a make-up bill, although the bill should have been for 1,143 ccf of gas.  The make-up bill should be permitted to be amortized over eighteen (18) months, in accordance with 52 Pa.Code § 56.14(2)(i).  Ms. Ramirez’s Complaint that she should not have to pay a make-up bill due to PGW’s error will be denied, with one minor arithmetic correction noted herein.

The reasonableness and accuracy of PGW’s make-up bill is further supported by the usage comparison provided by PGW as an exhibit.  As explained earlier, the usage comparison showed that Complainant’s heating usage, during the make-up bill period, was drastically reduced, from an average of 15.9 to 19.9 cubic feet of gas per degree day in earlier years, to an average of 2.2 cubic feet of gas per degree day.  After the meter was replaced, Complainant’s heating usage was 16.9 cubic feet per degree day and therefore had returned to historical levels.  This comparison provided compelling evidence that the usage of 2.2 cubic feet of gas per degree day during the make-up bill period was not accurate.   

Finally, I will address the “conservation credit” that the Commission has applied in certain underbilling situations due to the customer not receiving “accurate price signals to judiciously manage gas consumption.”  Nona Lewis v. Philadelphia Gas Works, Docket No. F‑2010-2171442, Opinion and Order entered July 15, 2011 (Lewis).  I note that, in Lewis, the company had billed the customer only half her consumption for a period of nearly eight years.  The Commission adopted the Bureau of Consumer Services (BCS) decision to reduce the under billed amount by 20% “to compensate Ms. Lewis for any additional gas she may have consumed because she was not aware of the actual cost of her gas consumption.”  Id. at 6.  Similarly, in other instances, the Commission provided a credit when the customer was under billed for multiple years.  See, Robyn Irving v. Philadelphia Gas Works, Docket No. C-2011-2279259, Opinion and Order entered Feb. 6, 2014 (period of underbilling was longer than four years) (Irving); Ivan Katchan v. PPL Electric Utilities Corporation, Docket No. F-2011-2239323, Final Order entered April 11, 2012 (customer under billed for eight years) (Katchan).  Most recently, in Michael Prendergast v. Philadelphia Gas Works, Docket No. F-2012-2317187, Opinion and Order entered February 27, 2014 (Prendergast), the Commission granted a 20% conservation credit wherein the customer was under billed for almost six (6) years due to possible magnetic interference with the AMR device.  In each of these instances, there was no evidence that the customer was at fault for the equipment malfunction.

In the instant case, Ms. Ramirez was under billed for eighteen (18) months due to an AMR device malfunction, and there was no indication that she was at fault.  However, there is an important distinction between this case and the above-cited cases wherein a conservation credit was provided.  In each of these other cases, the credit was given due to inadequate price signals related to gas consumption, as the bills were not accurately reflecting customer usage.  The presumption in each of these cases is that the customer may have elected, if he or she had known about the actual consumption, to reduce usage in order to lower the bills.  In the instant case, there is substantial evidence to conclude that Ms. Ramirez would not have elected to conserve, even if the bills had been accurate during the make-up period.

Ms. Ramirez testified that she had a programmable thermostat installed in 2007 or 2008, and that a service technician had set the thermostat in accordance with her living habits.  The thermostat was programmed at least three (3) years prior to the make-up bill period, and usage was fairly consistent both before and after the make-up period.  It is not likely that she would have changed this pre-programmed setting in response to usage, particularly since she apparently did not change it in prior years and her actual usage, based on the make-up bill, was consistent with prior patterns.  I note further that the make-up bill period was only eighteen (18) months, and not multiple years as in Lewis, Irving, Katchan, and Prendergast, supra.  Therefore, a conservation credit will not be applied in this case.

		For all the foregoing reasons, Ms. Ramirez’s Complaint will be sustained in part insofar as necessary to correct a minor arithmetic error, and in all other respects will be denied.  PGW may bill for previously unbilled usage under these circumstances.  The repayment period will be eighteen (18) months, in accordance with 52 Pa.Code § 56.14.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

		2.	"Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		3.	A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa.C.S. § 701.
		4.	If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95; Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

5.	The decision of the Commission must also be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

		6.	Complainant failed to establish a prima facie case and therefore did not meet her burden of proof that PGW provided unreasonable public utility service when it issued a make-up bill to her, with the exception of a minor 2 ccf adjustment.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95; Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

		7.	A public utility is permitted to issue a make-up bill for previously unbilled public utility service which accrued within the past four years and resulted from a meter failure.  52 Pa.Code § 56.14.

		8.	Complainant’s removed meter tested within the regulatory tolerance of 2%, contained in Commission regulations.  52 Pa.Code § 59.21.

		9.	When the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or $50, whichever is greater, the public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.  52 Pa.Code § 56.14.

		10.	The period of amortization for a make-up bill which, as in this case, exceeds the otherwise normal estimated bill for the billing period by at least 50% and at least $50, is eighteen (18) months, the period of time during which the excess amount accrued.  52 Pa.Code § 56.14.

		11.	A conservation credit is not warranted wherein, as in this case, the underbilling occurred over 18 months, and there is substantial evidence to reasonably conclude that Complainant would not have elected to change her usage, despite the inadequate price signals.  Michael Prendergast v. Philadelphia Gas Works, Docket No. F-2012-2317187, Opinion and Order entered February 27, 2014; Robyn Irving v. Philadelphia Gas Works, Docket No. C‑2011-2279259, Opinion and Order entered Feb. 6, 2014; Ivan Katchan v. PPL Electric Utilities Corporation, Docket No. F-2011-2239323, Final Order entered April 11, 2012; Nona Lewis v. Philadelphia Gas Works, Docket No. F-2010-2171442, Opinion and Order entered July 15, 2011.

		12.	Ms. Ramirez’s Formal Complaint against PGW should be sustained in part, as to the 2 ccf adjustment, and otherwise denied, with an 18-month amortization period.



ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Formal Complaint filed by Carmin Ramirez against Philadelphia Gas Works at Docket Number C-2013-2392520 is hereby sustained in part and denied in part.

1. That Ms. Ramirez shall be credited $89.76 for late payment charges, as Philadelphia Gas Works has agreed to do. 

		3.	That the underbilled amount for the time period of October 13, 2011, to April 14, 2013, shall be reduced by 2 ccf, and that Ms. Ramirez shall be permitted to amortize the remaining unbilled amount over eighteen (18) months.

		4.	That in all other respects, the Formal Complaint of Carmin Ramirez is denied.

5.	That this matter is marked closed.


[bookmark: _GoBack]Date:	May 2, 2014	______/s/______________________
		Kandace F. Melillo
		Administrative Law Judge
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