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HISTORY OF THE PROCEEDING


On May 1, 2012, PPL Electric Utilities Corporation (PPL or “the Company”) filed with the Pennsylvania Public Utility Commission (Commission) a petition for approval of a default service program for the period June 1, 2013 through May 31, 2015, at Docket Number P‑2012-2302074 (Petition for DSP).  The Petition for DSP included a proposal for a new Time of Use (TOU) program, which was not approved with the rest of the Petition for DSP.  Instead, PPL was directed to conduct a collaborative with interested stakeholders in order to resolve any issue regarding the development and implementation of the TOU rate option.  In the interim, the TOU in effect at that time was continued by Commission Order entered May 23, 2013.

The May 23, 2013 Order further directed PPL to file a new TOU rate proposal on or before August 23, 2013, which PPL did.  The Petition included a detailed description of the Pilot TOU program, details regarding electric generation suppliers (EGS) and customer participation 
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and a contingency proposal.  On September 6, 2013, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed an Answer to the August 23, 2013 Petition.  On September 12, 2013, the Office of Consumer Advocate (OCA) and the Coalition of Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) each filed separate Answers to the Petition.  On October 17, 2013, a Petition to Intervene was filed by the Dauphin County Industrial Development Authority (DCIDA).

The matter was assigned to the Office of Administrative Law Judge and, on October 7, 2013, the Commission issued a Notice establishing an Initial Prehearing Conference for this matter for Monday, October 21, 2013 at 1:00 p.m. in Hearing Room 2 of the Commonwealth Keystone Building in Harrisburg and assigning us as Presiding Officers.  The Notice was sent to all parties who participated in the original proceeding at Docket Number P‑2012-2302074 that resulted in the Order entered May 23, 2013.

A Prehearing Order was issued on October 4, 2013 establishing the procedural rules that would govern the Initial Prehearing Conference and directing that each litigating party file and serve a Prehearing Memorandum by Thursday, October 17, 2013.

In response to the Prehearing Order, Prehearing Memorandum were received from PPL, OCA, SEF, CAUSE-PA, DCIDA, the Office of Small Business Advocate (OSBA), Direct Energy Services, LLC (“Direct Energy”), FirstEnergy Solutions Corp. (FirstEnergy), Interstate Gas Supply, d/b/a IGS Energy (“IGS Energy”) and PPL Industrial Customer Alliance (PPLICA).

The Initial Prehearing Conference was held as scheduled on October 21, 2013.  The following counsel appeared:  Amy Klodowski, Esquire, on behalf of First Energy; David B. MacGregor, Esquire and Paul E. Russell, Esquire, on behalf of PPL; Todd S. Stewart, Esquire, on behalf of IGS Energy; Kenneth L. Mickens, Esquire, on behalf of SEF; Aron Beatty, Esquire, on behalf of the OCA; Harry Geller, Esquire, on behalf of CAUSE-PA; Scott Wyland, Esquire and Isaac Wakefield, Esquire, on behalf of DCIDA; Adeolu A. Bakare, Esquire, on behalf of PPLICA; and Steven C. Gray, Esquire, on behalf of OSBA.  

Following the Initial Prehearing Conference, on October 25, 2013, a scheduling order was issued which, among other things, adopted a litigation schedule that had been agreed upon by the parties.  Additionally, the Petition to Intervene filed by DCIDA was granted because there was no objection.  The service list was limited to those parties present at the Initial Prehearing Conference.  The parties were reminded that the Protective Order in place in the prior proceeding at the Petition for DSP docket would remain in place for this proceeding, to the extent necessary.  The parties agreed that the modifications made to the Commission’s discovery rules in the prior proceeding, as set forth below, would be applied to this proceeding.  

Of note, a discussion was held regarding the potential for establishing a new docket number specifically to litigate the Petition filed by PPL on August 23, 2013.  A majority of the parties agreed that a new docket number and caption specific to the TOU program would be appropriate.  As a result, the P-2013-2389572 docket number included with the caption above was received from the Secretary’s Bureau.  It was further determined that documents filed in the prior proceeding with the P-2012-2302074 docket number could be incorporated by reference into this proceeding with the new docket number.  All documents filed at the P-2012-2302074 docket number on and after August 23, 2013 will be incorporated into the P-2013-2389572 docket number to alleviate the need to re-file any documents.

Finally, the parties were informed at the Initial Prehearing Conference that it is our intention that a workable, final TOU program be recommended for the Commission’s consideration at the end of this proceeding.  As the parties are aware, this is the third time this issue is being litigated with the first two proposals having been rejected in the entirety.  The parties were, therefore, strongly encouraged to submit proposals and supporting evidence in this proceeding in sufficient detail so that the litigation will result in a recommended plan, in lieu of rejecting a third proposal, if the plan as filed is not recommended for approval following a full exploration of its provisions.

The evidentiary hearing was held on February 26, 2014, and the parties stated that there was a settlement in principal resolving all issues with one party opposing the Plan in its present form as it does not require EGSs to offer net metering to TOU customers.  The hearing resulted in a transcript of 62 pages.  
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Main briefs were filed on March 21, 2014, by PPL, OSBA, and DCIDA, who actively opposes the TOU program as presented here.  PPLICA, CAUSE-PA, IGS, OCA, FirstEnergy Solutions and Direct Energy informed the presiding officers by letter or email that they would not be filing main briefs.  On April 11, 2014, the Joint Petition for Partial Settlement was filed.  PPL, OCA, OSBA, CAUSE-PA, and Direct Energy filed Statements in Support of the Settlement.  IGS filed a letter indicating no opposition.

Also on April 11, 2014, PPL, OSBA and DCIDA filed Reply Briefs, and the record closed upon their receipt. The matter is ripe for disposition.

Note that the Company has recently filed its next DSP case, Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2015 through May 31, 2017, Docket No. P-2014-2417907 (filed April 18, 2014)(DSP III), set for publication in the Pennsylvania Bulletin on May 10, 2014, with a protest/intervention deadline of May 30, 2014.  This new proposal includes a TOU proposal that will follow the expiration date of the one before the Commission in this Recommended Decision.		
ALJS' FINDINGS OF FACT

		1.	PPL Electric Utilities Corporation is an electric distribution company providing service to approximately 1.4 million customers in its certificated service territory over about 10,000 square miles in 29 counties of the Commonwealth.  

		2.	OCA is a statutorily created public advocate empowered to represent the interests of consumers before the Public Utility Commission pursuant to Act 161 of the General Assembly, as amended, 71 P.S. §§ 309-1 et seq.  OCA Complaint and Notice of Intervention.

		3.	OSBA is authorized to represent the interests of small business customers of utility services before the Commission pursuant to the provisions of the Small Business Advocate Act, Act 181 of 1988, 73 P.S. §§ 399.41-399.50.  OSBA Prehearing Memo at 1.

		4.	CAUSE-PA is an unincorporated association of low-income individuals that advocates on behalf of its members to enable consumers of limited economic means to connect to and maintain affordable water, electric, hearing, and telecommunications services.  CAUSE-PA Answer at 1.

		5.	Direct Energy Services, LLC,	 is a licensed electric generation supplier (EGS) serving customers in the PPL service territory.   

		6.	Interstate Gas Supply, Inc. d/b/a IGS Energy is a licensed electric generation supplier serving customers in the PPL service territory.  IGS Prehearing Memo at 1.

		7.	PPLICA is the PP&L Industrial Customer Alliance.

		8.	FirstEnergy Solutions Corporation, a subsidiary of FirstEnergy Corporation, is a licensed electric generation supplier authorized to serve all categories of retail customers throughout the Commonwealth.  FES Prehearing Memo at 1. 

		9.	SEF is a Pennsylvania corporation established at the conclusion of PPL Electric’s restructuring proceeding and pursuant to the terms of the joint settlement filed in that proceeding.  Its mission is to promote and invest in energy efficiency, renewable energy and energy conservation in order to provide opportunities and benefits for PPL Electric’s ratepayers.  

		10.	On September 26, 2011, PPL Electric filed Supplement No. 10 to the Company's Tariff Electric – Pa. P.U.C. No. 201 ("Supplement No. 110").  PPL Electric Ex. 1.

		11.	The Company filed its first TOU program on July 31, 2009.  PPL Electric Stmt. 1 at 4.  Pa. Pub. Util. Comm'n v. PPL Electric Utilities Corporation, Docket No. R-2009-2122718 (Order entered March 9, 2010).

		12.	The Commission approved the first TOU program as modified by the Order entered March 9, 2010.  Pa. Pub. Util. Comm'n v. PPL Electric Utilities Corporation, Docket No. R-2009-2122718 (Order entered March 9, 2010).

		13.	The March 9, 2010, Order prohibited PPL Electric from reconciling any over/under-recoveries resulting from increased or decreased revenues due to shifted demand from the TOU program through the proposed cost recovery mechanism.  Pa. Pub. Util. Comm'n v. PPL Electric Utilities Corporation, Docket No. R-2009-2122718 (Order entered March 9, 2010).

		14.	On September 23, 2010, the Company filed Supplement No. 94 to its Tariff-Electric Pa. P.U.C. No. 201, which contained a revised TOU program for default service beginning in 2011.  

		15.	On December 2, 2010, the Commission entered an Order at Docket No.
R-2010-2201138 approving Supplement No. 94 for service rendered on and after January 1, 2011.

		16.	On August 22, 2011, PPL Electric submitted its quarterly Generation Supply Charge-1 (GSC-1) filing that reflected proposed updates to its default service rates, including TOU rates, which would become effective on September 1, 2011, for the application period September 1, 2011 through November 30, 2011.

		17.	The proposed TOU default service rates submitted on August 22, 2011 were significantly higher than the Company's proposed fixed price default service rates.  

		18.	By Order entered on August 25, 2011, the Commission suspended the proposed TOU default service rates contained in the August 22, 2011 filing; ordered that the Company's currently effective TOU rates remain in effect for up to a six-month period;  and, ordered PPL Electric to submit a revised TOU plan within 30 days.  

		19.	On May 1, 2012, the Company filed a TOU proposal as part of its Default Service Program and Procurement Plan for the period June 1, 2013, through May 31, 2015, approved by the Commission, with modifications.  Petition of PPL Elec. Utils. Corp. for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2013 through May 31, 2015, Docket No. P-2012-2302074 (Order Entered January 24, 2013)(DSP II January Order).  

		20.	The DSP II January Order did not approve the TOU proposal but directed that the Company hold a collaborative to formulate an acceptable program.

		21.	On March 25, 2013, PPL requested authority to continue its currently effective TOU rate option until the Commission's approval of a successor program.

		22.	On May 23, 2013, the Commission granted the authority requested to continue the existing TOU rate option (DSP II May 23 Order).  

		23.	On August 23, 2013, the Company filed its Petition for approval of a new pilot TOU program that would provide that the Company offer the TOU rate option to customers in its tariff but would rely on the retail market and EGSs to provide TOU service to customers.

		24.	On April 11, 2014, a Joint Petition for Partial Settlement (JPPS) was filed to fully settle all issues with the exception of one issue raised by DCIDA, which opposes the present TOU plan both as-filed and as presented by the JPPS.  

		25.	Current TOU prices are higher than the Price-To-Compare (PTC), both on- and off-peak.

		26.	DCIDA operates a solar farm that receives net metering service from PPL Electric, and DCIDA is currently a TOU customer.  DCIDA St. 1 at 3.


		27.	The fact that the current TOU rates are higher than the PTC creates a situation where DCIDA receives between $50,000 and $80,000 annually, which is paid through the rates of the other customers.  PPL St. 2-R at 18; OSBA St. 1 at 9.

		28.	DCIDA has never consumed more electricity than it has produced.  PPL St. 2-R at 19.

		29.	DCIDA initiated service as a PPL net metering customer in October 2011.  PPL St. 2-R at 18.

		30.	DCIDA became a TOU customer in June 2013, after the Commission directed PPL to file a new TOU plan.  DSP II January 24 Order.

	A.	SETTLEMENT TERMS 

		The JPPS paragraphs 1-18 are introductory and list the history of the case, and as such are omitted here.  The numbering below replicates numbering as it appears in the JPPS for ease of reference.

		19.	PPL Electric will provide a TOU rate option to customers in its tariff; however, it will utilize the retail market and EGSs to satisfy its statutory obligation to offer TOU service to its default service customers.[footnoteRef:2] [2: 	 	JPPS fn 3:  PPL Electric will submit the applicable tariff  pages in accordance with the Commission's final order in this proceeding.] 


		20.	Retail EGSs that choose to participate in the Pilot TOU Program will offer TOU rate options and provide the TOU service to customers in PPL Electric's service territory.

	B.	EGS RESPONSIBILITIES AND REQUIREMENTS

		21.	EGSs interested in providing TOU service through the Pilot TOU Program must first qualify to participate.  An interested EGS must be licensed as an EGS by the Commission with authority to provide service to Residential and/or Small Commercial and Industrial ("C&I") customers in PPL Electric's service territory.  Participating EGSs must provide a TOU rate option to Residential and/or Small C&I customers, from the initiation of the Pilot TOU Program until May 31, 2015, which coincides with the end of the default service plan approved by the Commission in Docket No. P-2012-2302074.

		22.	EGSs also must execute a binding participation form ("Participation Form") to participate in the Pilot TOU Program.  This form can be submitted any time from the initiation of the program through February 28, 2015.  The Participation Form is attached as Appendix A.[footnoteRef:3] [3: 	 	Appendix A is attached to the JPPS.
] 


		23.	The Participation Form describes the Pilot TOU Program and an EGS's responsibilities under the program.

		24.	A participating EGS will define the term of the contract between the EGS and the TOU customer, provided that the term may not be less than three calendar months, which coincides with the changes to the Price-to-Compare ("PTC").[footnoteRef:4] However, it is up to the EGS to determine if it wants to alter its TOU offerings each quarter. [4: 	 	JPPS fn 4 reads:  As discussed in Paragraph 46, the Pilot TOU Program will be effective 90 days after the Commission issues a final order approving the Pilot TOU Program.  This effective date may not coincide with a change to the PTC, therefore, for the period between the effective date and the first PTC change following the effective date of the Pilot TOU Program the term of the contract between the EGS and the TOU customer may be less than three calendar months.] 


		25.	A participating EGS also will define the on- and off-peak rates that it will offer to customers.  However, an EGS's off-peak/discounted pricing hours cannot include 2 p.m. to 6 p.m., Monday through Friday, excluding PJM holidays during the summer, i.e., June, July, and August.  The TOU rate options offered by the participating EGSs will consist of a rate that varies with time of use, but not as frequently as each hour, and includes off-peak and on-peak periods, with rates during off-peak periods being lower than rates during on-peak periods.
		26.	A participating EGS must create and maintain a webpage, which will be cross-referenced by PPL Electric on its TOU webpage that provides details about the available TOU rate options offered by EGSs for the current quarter and the rates currently available.  The rate options posted on the EGS's webpage must be the same as reported to the Company in the quarterly reports, and the EGS must explicitly state that the rate option is being offered as part of the PPL Electric Pilot TOU Program.

		27.	Participating EGSs must provide PPL Electric with an initial report and quarterly reports thereafter describing the TOU rate options being offered and the pricing for on-and off-peak hours for the upcoming quarter.  The Participation Form will require participating EGSs to report the TOU rates and other rate option details to the Company, and this information can be provided to the Commission upon request.  The Participation Form also requires a participating EGS's quarterly reports to provide the number of customers that participate in the EGS's rate offerings under the program during the previous quarter.  Furthermore, the Participation Form requires a participating EGS to provide, in the quarterly reports, its aggregate monthly on- and off-peak load information for customers participating in the Pilot TOU Program, per rate schedule.

		28.	EGSs must use the electronic data interchange ("EDI") process for data/information exchange and forward "bill ready" data to PPL Electric.

		29.	A participating EGS also may not charge an early termination penalty or fee to any customer that leaves the TOU rate option offered by the EGS as part of the Pilot TOU Program.  Further, a participating EGS is required to notify all of its customers taking service under the Pilot TOU Program that it is no longer part of the program when it decides to opt out of the program.

		30.	EGSs are responsible for publicizing and marketing their participation in the Pilot TOU Program and the TOU rate options provided thereunder.


	C.	CUSTOMER PARTICIPATION

		31.	A customer's participation in the Pilot TOU Program is voluntary, and the customer selects the EGS rate option.		

		32.	All Residential and Small C&I customers, except for customers in the Company's low-income customer assistance program ("CAP"),[footnoteRef:5] will be eligible to participate in the Pilot TOU Program for the term of the program.  Customers do not need to be receiving fixed price default service from PPL Electric to participate in the Pilot TOU Program.[footnoteRef:6] The Pilot TOU Program and the EGS rate options offered thereunder will be available to PPL Electric's Residential and Small C&I default service customers, as well as any other Residential and Small C&I customers that choose to participate, subject to any terms of a customer's existing contract for service from an EGS.  Customers, including net metering customers, who volunteer to participate in an EGS's rate option offered as part of the Pilot TOU Program will be treated as shopping customers, and all of the rules applicable to shopping customers apply.  A customer may leave a participating EGS's rate option under the Pilot TOU Program subject to the Commission's switching rules. [5: 	 	JPPS fn 5 reads:  Customers in the Company's CAP, known as "OnTrack," will be excluded from participation in the TOU Program which, as proposed, will end on May 31, 2015.
]  [6: 	 	JPJPS fn 6 reads:  Customers will not necessarily be required to return to default service to participate in the Pilot TOU Program.  Customers participating in the Pilot TOU Program will initially begin service according to his or her bill cycle and the 11-day switching rule.  In the event that there is a gap in service prior to the initiation of service under the Pilot TOU Program, a customer may receive default service from PPL Electric prior to being switched to a supplier pursuant to the Commission's switching rules.] 


		33.	PPL Electric will inform customers about the new Pilot TOU Program by including an article in "PPL Connect."  This article will briefly summarize the program and instruct customers on how to obtain more information.  The Company will not promote any specific TOU rate option offered by an EGS that is participating in the program.  

		34.	PPL Electric will maintain a website that will provide links to each participating EGS's TOU rate offerings.  Customers who call PPL Electric and indicate interest in a TOU rate will be directed to a PPL Electric-hosted website that will provide links to each participating EGS's TOU rate offerings.  The website is anticipated to operate similarly to the Company's "choose your supplier rate."  The Company also will provide additional information on its TOU website, including a frequently asked questions ("FAQ") section.  However, PPL Electric will not provide any EGS-specific TOU rate information directly on its website.	

		35.	If a customer interested in TOU service does not want to review the TOU information on PPL Electric's website, the Company will, at the customer's request, send a letter containing the information posted on the Company's website.

		36.	PPL Electric also will provide a detailed discussion regarding how customers can determine the effect of an EGS's TOU rate under the Pilot TOU Program on their monthly bills.

		37.	The Company will provide information on the Pilot TOU Program to its Customer Service Representatives.  

		38.	PPL Electric will prepare a fact sheet with tips and ideas on how to shift load.

		39.	PPL Electric will provide interested parties the opportunity to review and comment on the above education efforts discussed in paragraphs 34, 36 and 38, above.

		40.	The Company will provide a quarterly status report on the Pilot TOU Program to the parties in this proceeding.  It will provide an analysis of information received from EGSs' in their quarterly reports concerning the number of customers that participated in the EGSs' rate offerings during the previous quarter and each EGS's aggregate monthly on- and off-peak load information for customers participating in the Pilot TOU Program, per rate schedule, in the report submitted to the Commission under 66 Pa.C.S. § 2807(f)(5).


	D.	EXISTING TOU CUSTOMER PARTICIPATION

		41.	PPL Electric's currently effective TOU program will no longer be available to new applicants as of the effective date of the new tariff supplement implementing the new Pilot TOU Program.	

		42.	Except for CAP customers currently receiving service under PPL Electric's existing TOU rate option, all other customers may move directly to the Pilot TOU Program, provided that the customer chooses to participate.  If a current TOU customer does not choose to participate in the Pilot TOU Program or does not choose to purchase generation supply from an EGS, the customer will be returned to PPL Electric's fixed price default service within a specified time frame, discussed below.  PPL Electric will also return CAP participants to default service.

		43.	PPL Electric will send a letter to existing TOU customers 45 days prior to the start of the Pilot TOU Program to notify them that the current TOU rate will terminate.  The letter also will explain that if the customers do not choose to participate in the Pilot TOU Program or do not choose to purchase generation supply from an EGS, they will be transferred to PPL Electric's fixed price default service by a certain date.  The letter also will contain information about the Pilot TOU Program and how to participate in the program if the customers are interested.

		44.	PPL Electric will maintain the current TOU rates in effect until each customer's first meter read date after the implementation of the Pilot TOU Program, at which time the customer will be returned to fixed price default service if the customer has not elected to receive service from an EGS.

	E.	IMPLEMENTATION SCHEDULE

		45.	The term of the Pilot TOU Program will run from the date the applicable tariff provisions become effective through May 31, 2015, which coincides with the end of the default service plan approved by the Commission in Docket No. P-2012-2302074.
		46.	PPL Electric will make the Pilot TOU Program effective 90 days after the Commission issues a final order approving the Pilot TOU Program.

	F.	TOU CONTINGENCY PLAN

		47.	During the term of the Pilot TOU Program, PPL Electric will periodically ascertain that at least one EGS is providing a TOU rate option through execution of the Participation Form and regular EGS reports.

		48.	If no EGSs execute the Participation Form at the initiation of the Pilot TOU Program or if all participating EGSs opt out of the program or default on the program's requirements, PPL Electric will expeditiously seek approval of a new subsequent TOU proposal and request that the replacement plan be made effective within 60 days.  If no EGS qualifies to participate in the Pilot TOU Program or it appears that any or all of the participating EGSs will choose to opt out of the program, PPL Electric will endeavor to work with an interested but non-qualifying EGS or the opting out EGSs to keep them in the program prior to engaging in the contingency plan described in paragraph 49, below.

		49.	PPL Electric's subsequent TOU proposal, as discussed in paragraph 48, will contain the following characteristics.  First, the Company will solicit, through a request for proposal ("RFP") process, a single supplier to provide TOU service to customers.  The program also will be a summer-only program (including the months of June, July and August), where the "on-peak" period will be from 2 p.m. to 6 p.m., Monday through Friday, excluding PJM holidays, and all other hours during this summer period will be defined as the off-peak hours.  The RFP will determine the summer "on-peak" and "off-peak" rates.  Moreover, the rate during the non-summer months will be the then current PTC.  The Company also will propose that CAP customers be eligible to participate in this subsequent TOU proposal.  Further, the TOU rates provided through the RFP will not be reconciled.  PPL Electric also will be permitted to fully recover the costs of implementing the subsequent TOU proposal through the Generation Supply Charge.  Finally, parties will have the right to challenge the subsequent TOU proposal.

	G.	RECONCILIATION

		50.	As instructed by the Commission, in the January 24 Order, as part of the revised default service plan, PPL Electric will continue using its current quarterly reconciliation methodology for its Rate Schedule GSC-1 rates.  January 24 Order, p. 70.  Moreover, the Company will implement the approved joint reconciliation permitted by the Commission's Order at Docket No. R-2011-2264771.

DISCUSSION

1.	Burden of Proof

		Section 1301 of the Public Utility Code, 66 Pa.C.S. § 1301, provides:  “every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.”  

		While the burden of proof remains with the public utility throughout the rate proceeding, the Commission has stated that where a party proposes an adjustment to a ratemaking claim of a utility, the proposing party bears the burden of presenting some evidence or analysis tending to demonstrate the reasonableness of the adjustment.  Pa. Pub. Util. Comm’n v. Aqua Pennsylvania, Inc., Docket No. R-00072711 (Commission Opinion and Order entered July 17, 2008).  As stated in Pa. Pub. Util. Comm'n v. Philadelphia Gas Works, Docket No. R‑00061931 (Commission Opinion and Order entered September 28, 2007) at 12:  “Section 315(a) of the Code, 66 Pa.C.S. § 315(a), applies since this is a proceeding on Commission Motion.  However, after the utility establishes a prima facie case, the burden of going forward or the burden of persuasion shifts to the other parties to rebut the prima facie case.”

		Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm'n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  

		The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  

		Therefore, the Company has the burden of proving that its proposed TOU filing is just and reasonable, and any party contesting it has the burden of persuading the Commission that the filing is not just and reasonable.

2.	Legal Standard for TOU Programs

		The Public Utility Code requires electric distribution companies (EDCs) to offer TOU rates and real time pricing plans to customers who have smart meter technology:

(5)	By January 1, 2010, or at the end of the applicable generation rate cap period, whichever is later, a default service provider shall submit to the commission one or more proposed time-of-use rates and real-time pricing plans.  The commission shall approve or modify the time-of-use rates and the provider shall offer the time-of-use rates and real-time price plan to all customers that have been provided with smart meter technology under paragraph (2)(iii).  Residential or commercial customers may elect to participate in time-of-use rates or real-time pricing.  The default service provider shall submit an annual report to the price 
programs and the efficacy of the programs in affecting energy demand and consumption and the effect on wholesale market prices.
66 Pa.C.S. § 2807(f)(5).[footnoteRef:7] [7: 	 	(g)	Definition.—As used in this section, the term "smart meter technology" means technology, including metering technology and network communication technology capable of bidirectional communication, that record electricity usage on at least an hourly basis, including related electric distribution system upgrades to enable the technology.  The technology shall provide customers with direct access to and use of price and consumption information.  The technology shall also:
(1) 	Directly provide customers with information on their hourly consumption.
(2) 	Enable time-of-use rates and real-time price programs.
(3)	Effectively support the automatic control of the customer's electricity consumption by one or more of the following as selected by the customer:
(i)	the customer;
(ii)	the customer's utility; or
(iii)	a third party engaged by the customer or the customer's utility.

66 Pa.C.S. § 2807(g).] 

  
		In addition, the Commission's evaluation of a settlement is to determine whether it is in the public interest.

It is the Commission’s policy to encourage and support settlements:
In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding. . . .

52 Pa.Code § 69.401 (in pertinent part).  See also 52 Pa.Code § 5.231; Pa. Pub. Util. Comm'n v. York Water Co., Docket No. R-00049165 (Order entered Oct. 4, 2004); Pa. Pub. Util. Comm'n v. C.S. Water and Sewer Assocs., 74 Pa. P.U.C. 767 (1991).

3.	The Partial Settlement

		The JPPS provides a TOU rate option which uses the retail market and EGSs' services to satisfy the statute's requirement to offer TOU service to default customers.  The participating EGSs can set a rate that varies with time of use and includes on- and off-peak periods.  The specific terms of participation for an EGS are spelled out in the Participation Form, attached to the JPPS so that there are no surprises.  
		The Settlement complies with the Commission's DSP II January 24 Order	which opines that the Company can use EGSs to satisfy its statutory obligation to offer TOU service to its default service customers.

		The participating EGSs are required to structure their programs so that the on- and off-peak hours are clear; that the off-peak discounted hours cannot include 2:00 p.m. to 6:00 p.m. Monday through Friday, excluding summer holidays.  This means that the actual hours of highest usage will not be discounted.  

		The Company will engage in additional education, including information on its website, providing information to customer service representatives, providing a fact sheet with tips on how consumers can shift their usage, and inclusion of information in the newsletter sent with the bill.  

		The parties agreed to additional reporting requirements.  The participating EGSs will provide the Company with the number of customers that participated in its rate offering under the Pilot TOU Program during the previous quarter.  Also, the EGSs will provide their aggregate monthly on- and off-peak load information for customers participating in the TOU program.  The Company will provide a quarterly status report on the Pilot TOU Program to the parties in this proceeding.  

		The Company will also provide an analysis of the information that it receives from the EGSs' quarterly status reports concerning the number of customers that participated in EGSs' rate offerings under the Pilot TOU Program during the previous quarter and the EGS' aggregate monthly on- and off-peak load information.

		All Residential and Small C&I customers, except for OnTrack customers, are eligible to participate.  This restriction was included in response to the concerns raised by CAUSE-PA and the Company as the record indicates that there are a significant number of OnTrack customers paying for generation that exceeds the PTC.  As it is a pilot program set to expire on May 31, 2015, the duration is short.  
		The Company notes that the Commission has expressed its preference that CAP customers be treated like any other customer by being included in shopping plans.  Petition of PECO Energy Company for Approval of its Default Service Plan, Docket No. P-2012-2283641 (Order Entered January 24, 2014).  This Order is presently on appeal with the Commonwealth Court, and the Commission Order has been stayed.  No. 445 C.D. 2014.

		As the duration of this program is short, time is of the essence and any delay in its implementation would result in the continuation of the present TOU rates.  Excluding a limited class of customers at this point may not be ideal but is not unreasonable because those customers should benefit from the additional lessons learned from this program before they are included in future TOU programs.  The parties here have agreed to the exclusion, and it is a material term of the JPPS.  The exclusion here as part of a settlement does not set precedent nor does it exclude OnTrack customers from future TOU programs.  It is simply a compromise position for this limited-term program.

		The existing TOU plan will be closed to new customers as soon as the proposed Plan is implemented.  Present TOU customers may move to the new plan, to default service, or to an EGS.  CAP customers will be returned to default service.

		Notification includes a letter sent to existing customers 45 days in advance of the start of the new program telling customers of their options and what will happen if they do nothing.  

		The JPPS provides a contingency plan.  JPPS ¶49.  In the event that no EGSs participate, or if all EGSs opt out or default after its implementation, PPL will first attempt to obtain the participation of an appropriate EGS, which is a rational approach to the circumstances.  
 
		However, Paragraph 49 also provides that, if no appropriate EGS can be engaged, PPL will seek approval of its "summer only" program.  This is not viable in this case.

		Given the probable timeframe from completion of this proceeding, including the Exceptions period and the Commission's Public Meeting schedule, as well as the provision in the JPPS that the Pilot TOU Program is effective 90 days following issuance of a final order approving the Program, JPPS ¶ 46, the earliest possible effective date of the program is in October 2014.  If, at that point, there are no EGS participants, then PPL will search for an appropriate EGS.  This step is not quantified in terms of time, but if no appropriate EGS is found, the next part of the contingency plan covers only June, July and August.  The term of the Pilot TOU ends prior to the summer of 2015.  The window of opportunity is already gone, and this part of the Plan will never be used.  However, there is no point in carving it out of the JPPS for two reasons:  (1) it is harmless; and (2) the JPPS must be approved in its totality in order to remain intact.

		As part of the JPPS, the parties articulate the following points in support of their burden of showing that the JPPS is in the public interest:  (1) the JPPS settles all issues with the exception of the net metering issues raised by DCIDA; (2) the proposed program satisfies the requirement of 66 Pa.C.S. § 2807(f)(5); (3) the Plan uses the retail market and EGSs, which satisfies the Commission's concerns and resolves various issues that have plagued prior TOU efforts; (4) the JPPS eliminates the need for further litigation of the settled issues; and (5)  settlements are in the public interest.

1.	INDIVIDUAL PARTY POSITIONS
	a.	PPL

		The Company experienced an unfortunate series of events with its first TOU program when its projected TOU price turned out to be substantially lower than the actual price paid for the load purchased to service TOU customers.  When the price was adjusted, customers fled the program, leaving very few to charge with the reconciliation.  It has struggled to find a workable program which satisfied the statute, the customers, and the Company's need to recoup its own costs.

		With the present TOU Plan, the Company satisfies the statute's requirements that it offer a TOU or real-time price program to all customers with smart-meter technology.  The TOU Plan also provides the retail market the opportunity to develop competitive programs within one EDC's service territory, thus furthering electric competition.  Thus, if one or more EGSs offer a suitable plan, PPL will not have costs to reconcile, thereby avoiding the pitfalls experienced in its earlier plan.  

2.	OCA

		The OCA has been a party in the PPL TOU cases since their inception and has conducted an extensive review of the proposal.  The OCA witnesses were instrumental in shaping the negotiated result.  OCA states that the proposed plan ensures that the generation costs associated with TOU usage will not be passed through to non-TOU customers, that low-income customers are protected and that appropriate educational tools will be used to inform customers of the terms of the program.  

		OCA adds that the JPPS provides that the TOU rate must reflect peak summer periods which include the hours of 2:00 pm to 6:00 pm in the summer months.  This is important because it ensures that customers receive the proper incentives to shift power off the highest cost summer periods in PJM.  This shift addresses the very purpose of a TOU program, which is to lower peak demand and provide lower rates for customers who participate.  In short, the program provides a reasonable balance between the goals of TOU rates and the ability of EGSs to develop the terms and conditions of TOU service.  It is an improvement over the existing program and should be approved.

		Finally, the reporting requirements will provide valuable information for use in the development of future TOU programs, and it provides a reasonable transition for existing customers.  OCA St. in Support.



3.	CAUSE-PA

		CAUSE-PA participated in both the TOU Collaborative which preceded this docket and the negotiations which resulted in the JPPS, including providing a witness to evaluate whether the program would be in the best interest of low-income customers.  A main concern of CAUSE-PA was whether the low-income customer enrolled in PPL's CAP program, OnTrack, should participate in the Pilot TOU Program.  This issue was problematic and the parties arrived at a good faith compromise which seeks to address the concerns surrounding low-income involvement.  

		CAUSE-PA avers that the exclusion of OnTrack customers is in the public interest.  Data presented by the CAUSE-PA witness, Mr. Krone, documented that low-income customers are in need of additional protections, as they are four times as likely to have their service terminated as other residential customers; nearly 60% of PPL's low-income customers are on payment agreements; and in 2013, 67% of the bills received by OnTrack customers who were receiving service by an EGS were above the PTC.  This led to the conclusion that inclusion of these households in a TOU program without adequate price safeguards is poor public policy.  CAUSE-PA St. in Support at 2-3 (citations to record omitted).  

		CAUSE-PA supports the JPPS in its present form as in the public interest and recommends its adoption.

4.	Direct Energy

		Direct Energy admits that the JPPS does not represent the "optimal product design" from its perspective but agrees that it represents a reasonable compromise of competing positions and proposes to implement a TOU product that relies on the competitive market to provide TOU offerings to customers. 

		Direct Energy would have preferred more flexibility regarding the types of products an EGS could offer as part of the TOU Pilot Program, averring that the "strength of the competitive market from a consumer perspective is the ability to select from a wide array of different TOU products and program structures."  Direct Energy St. in Support at 1.  The EGS's concern is that too many restrictions may lead to decreased offers and subsequently, decreased competitive choices for the consumer.  However, as this is a pilot program, Direct Energy supports it and recommends that it be adopted with the understanding that the terms can be revisited in a subsequent case.      	

5.	OSBA

		The OSBA participated actively in the negotiations which led to the JPPS and has signed it with the proviso that it takes exception to one aspect of Paragraph 41, which provides for a 90-day delay for implementation following the Commission's Order approving the TOU Plan.  OSBA seeks immediate termination of PPL's existing small commercial and industrial customer TOU rates upon the entry of a Commission Order. 

		OSBA argues that the current TOU rates for Small C&I customers are excessively high, not based on any relevant market prices, are not just and reasonable, and should be eliminated as soon as possible.  In fact, OSBA argues that the current rates allow net metering customers to earn revenues for their excess generation at rates which are far higher than market prices – at the expense of Small C&I customers.  Under the existing tariff, the problem may grow worse if more net metering Small C&I customers choose to take service under PPL's current TOU rates.  Should that occur, the existing TOU Small C&I customers would be faced with an increasingly large bill for the net metering customers' windfall.  

		The JPPS resolves the issues to OSBA's satisfaction, with the provision that the effective date is too far away from the Commission's anticipated approval.  

		Regarding the remainder of the JPPS, OSBA supports it as it offers market-based prices through the competitive EGSs, and Small C&I customers will no longer be required to pay above-market rates for excess generation from net metered customers.  OSBA notes that the PPL alternative TOU program for net metering customers is not objectionable.
		OSBA emphasizes that the current program has produced rates that are so far out of line with the market that they are "horrific," and any TOU program is likely to be an improvement over them.  OSBA Witness Knecht opines that PPL's "checkered history" with TOU rates has likely dampened any interest that Small C&I customers may have in taking such service from the Company.  OSBA MB at 5.  The current Small C&I rates are not and have not been "just and reasonable," and for that reason, OSBA urges the Commission to terminate them as soon as possible.  OSBA MB at 6.

		In response to the DCIDA argument, OSBA agrees that DCIDA has the right to take advantage of getting reimbursed for net generation at the much higher TOU rates but avers that this does not create a permanent entitlement for DCIDA to continue to earn above market prices for its excess generation.  OSBA MB at 7.  

	Consequently, PPL's Small C&I customers are truly paying a steep price for the Company's current TOU program.  First, if they happen to be TOU customers, they are massively overpaying for their electric service.  Second, if, alternatively, they happen to be fixed-rate default service customers, they are paying to provide net metering customers such as DCIDA with windfall profits because of the inflated TOU rates.

OSBA MB at 8.

		OSBA requests that the Commission act quickly to terminate PPL's current "absurd" TOU rates and to eliminate the opportunity for net metering customers to take advantage of the high TOU rates and to reap a profit on the backs of the Small C&I default service customers.  OSBA MB at 8-9.  

6.	FirstEnergy Solutions

		FES submitted a letter of non-opposition to the JPPS and did not file a Main Brief.  However, FES did file a Reply Brief to articulate its opposition to the DCIDA proposal that any EGS participating in the pilot TOU Program be required to offer net metering service with a TOU rate.  FES posits that there is no legal or regulatory justification for this requirement, that EGSs would not participate in the program if this requirement were added, and the competitive electricity market would be unnecessarily encumbered.

		DCIDA, FES points out, can take TOU service from an EGS and net metering service from PPL.  There is no need to encumber the electricity market with a requirement that would clearly have a dampening effect on the number of EGSs seeking to provide TOU service.  There is, after all, no legal requirement in the statute or regulations that EGSs provide net metering service, although there is no bar.  FES St. in Support at 4.

		FES argues that there is a legal requirement that PPL offer net metering and TOU pricing to its default service customers in order to comply with the AEPS Act and Commission regulations.  However, FES argues, the retail market can be utilized to provide the required TOU service.  This was encouraged by the Commission's January 24, 2013 Order in the DSP II case.  
Petition of PPL Electric Utility Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2013 through May 31, 2015, Docket No.  P-2012-2303074 (Order entered Jan. 24, 2013); see also Investigation of Pennsylvania's Retail Electricity Market: Recommendations Regarding Upcoming Default Service Plans, Docket No. I-2011-2237952 (Order entered Dec. 16, 2011).

		FES lists three other EDCs which offer TOU service through EGSs, FES RB at 5, and affirms that none of those EGSs require net metering service in conjunction with the TOU Plans.  

		FES states that the Pilot TOU Program is simple, straightforward and reasonable and should be adopted by the Commission.  It should not be rejected to attempt to preserve the financial benefits of one net metering customer generator, or even the four who are now on the TOU schedule in the Small C&I category.  FES St. in Support at 3.

		Finally, the DCIDA proposal that the participating EGSs be required to include net metering is a proposal for which DCIDA bears the burden of proof.  It has failed to carry it here, and it should be rejected.
7.	DCIDA

		DCIDA built a solar project capable of generating 2 MW of capacity to both promote green energy generation and position Dauphin County as a leader in the investment and growth of alternative energy sources in the Commonwealth, and to offer a power source for the County's emergency management systems in the case of a disaster.  In so doing, DCIDA created a unique source of additional revenue for the County, as PPL's tariff required it to credit and compensate it for the Solar Farm's excess generation in compliance with applicable law.  DCIDA invested a substantial sum of money to develop this Solar Farm, incurring approximately $2.5 million in debt, with the anticipation of a ten to eleven year payoff period.  DCIDA MB at.2 (record citations omitted).

		DCIDA began net metering service from PPL in October 2011, taking PPL's TOU rate option as a net-metered customer in April 2013.  DCIDA MB at 3 (record citations omitted). As a customer in the Small C&I rate class, DCIDA is charged different rates for electricity consumed during on- and off-peak hours.  For customers who take PPL's TOU rate, the PTC is derived from a weighted average of the number of on-peak and off-peak hours in a given year.  The on-peak rate is 15.389 cts/kWh and off-peak rate is 11.588 cts/kWh, the compensated rate is approximately 13.736 cts/kWh.  DCIDA reports that it has been paid by PPL in excess of $150,000 for excess kWh of power.  DCIDA MB at 4-5.  

		DCIDA states that the ability to recover costs and derive revenue for its public projects significantly incentivized its investment in the Solar Farm.  It argues that PPL also benefits from the Solar Farm's power production, as PPL charges customers on-peak prices that are higher than the rate it pays DCIDA, and it provides a source of spot market power if necessary.  DCIDA MB at 5.  

		DCIDA recognizes that no EGS is required by current law to provide net metering service, and that the Pilot TOU Plan will remove the price advantage from DCIDA's options.  It states that it will be required to choose either net-metered service with PPL at the fixed-price default service rate or a TOU rate from an EGS that does not offer net metering.  This contravenes the AEPS Act principles to encourage the development and deployment of alternative energy resources and reduce DCIDA's ability to address its public debt.  DCIDA MB at 8.

	A.	NET METERING ISSUE

		DCIDA asks the Commission to not approve the TOU Plan as it fails to offer TOU rates for net metering customers.  

1.	Background

		DCIDA build a solar energy farm which has two megawatts of generating capacity with the understanding that PPL would credit and compensate it for excess generation according to the applicable law, including the utility's tariff.  Since 2011, DCIDA has taken net metering service from PPL, and in April 2013, DCIDA elected to take PPL's TOU rate option as a net-metered customer rather than net-metering with a fixed-price default service rate.  DCIDA receives credit from PPL for each kWh of power that it delivers to PPL, up to the total electricity PPL supplied during a billing period.  PPL carries any excess generation forward and credits DCIDA's usage in subsequent billing periods.  Excess kWh of power continues to accrue until May 31 each year, at which time PPL compensates the customer generator for the prior year's excess power.  DCIDA has received a higher rate of payment for its excess power under the existing TOU program because the TOU rates are higher than the present PTC.  The other customers on the Small C&I schedule must bear the difference. 

		DCIDA argues that PPL has a statutory responsibility to offer net-metered service with a TOU rate to it.  PPL must offer its own service if no EGS wishes to offer the TOU Program under the JPPS Pilot TOU Plan.  			

		PPL responds that net metering customers that take TOU service under the Pilot TOU Program from an EGS will still be net metering customers of PPL Electric for distribution purposes.  The net metering customer would receive TOU generation related services from an EGS, as well as any related cash outs for excess generation, but would still be subject to the net metering shopping provisions in the tariff.  PPL MB at 25; RB at 9.  Accordingly, the distribution bill of a net metering customer that participates in the Pilot TOU may still be off-set by distribution-related credits.  

		The concern that no EGS would offer net metering services has not yet come to fruition, as there is no experience with EGS-related TOU plans in the PPL service territory.  There is no reason to assume that no EGS would seek to fill this need.  This lack of knowledge is consistent with the very nature of a Pilot program, which is intended to explore the viability of a proposal.

		The Company has anticipated that there may be resistance to the Pilot TOU Plan's approach to net metering customers and has offered another approach.  PPL MB at 26-27.  However, the rate offering is a summer-only rate, similar to the contingency plan which, as discussed above, is already not workable during the limited pilot time period as the implementation of the rate would start after the summer months have run and ends prior to the next summer.  It is unclear why this is raised here.  

		DCIDA argues that the Pilot TOU Plan conflicts with the AEPS Act and fails to provide incentives to alternative energy development.  DCIDA MB at 16.  However, a net metering customer may elect to receive fixed-price default service and receive the cash payments in accordance with the tariff.  

		What the Pilot TOU does NOT do is continue the higher rate that DCIDA receives that requires the Small C&I customers to pay the current higher-than-PTC rates of the present TOU plan.  This case highlights that the policy objectives of rate reduction and renewable energy promotion may not always be compatible.  It is clear, however,  that the legislature did not intend to create a system whereby one party realized financial gain at the expense of other ratepayers when requiring that EDCs with smart meter capability use that capability to offer a TOU or real-time price to its customers, as the default service statute requires that the EDC provide adequate and reasonable service by obtaining a prudent mix of contracts to obtain least cost results.  66 Pa.C.S. § 2807(e)(3.7).  

	PPL Electric believes that it is "nonsensical" that the current TOU rates, both on-and off-peak, are above the PTC and have been that way for years.  It would be "nonsensical" for the Commission to require the Company to continue to maintain its current TOU rates that are higher than the PTC and continue the unfair and inequitable situation whereby DCIDA receives a large subsidy from the other customers.  PPL Electric St. 2-R at 18:10-13; OSBA St. 1 at 9:6-7.  It is "nonsensical" for the Commission to require other customers to subsidize DCIDA's excess revenue (at cash out) due to the differential between the PTC and the current TOU rates in the range of $50,000 to $80,000 a year.  Tr. 33:15-21.

PPL RB at 16.

		We agree.  

		The PPL Electric TOU program is one that has been fraught with missteps and discord, and the rates have been frozen at an unacceptable level due to the difficulties encountered in an attempt to satisfy the statute, the parties, and the market.  This proposal represents an honest effort to overcome these difficulties and to present a pricing option which will give ratepayers an opportunity to save money while shifting load from peak to off-peak times while using the resources of the retail market.  It contains the contingencies necessary to protect customers from fall-out from unforeseen circumstances, and gives the market an opportunity for all participants to benefit.  

		While recognizing and sharing the concern of the OSBA that there are Small C&I customers who pay higher rates due to the presence of net metering customers on the Small C&I TOU Plan, those customers must be given adequate time to evaluate and choose the next rate option.  The fact that these customers have been free to leave this rate at any time and have not done so is a mitigating factor to the urgency of this action.  The JPPS provides that the Pilot TOU Plan will take effect in 90 days, and this is a substantive term of the agreement that should be adopted as is so that the integrity of the agreement is intact.  
		The Company has sustained its burden of proving that the TOU Plan, as presented in the JPPS, is just, reasonable, and compliant with applicable law.  DCIDA has not sustained its burden of proving that the JPPS fails to satisfy any part of the applicable law.  Accordingly, the JPPS is recommended for approval without modification.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. §§ 501, et eq.

		2.	Section 1301 of the Public Utility Code, 66 Pa.C.S. § 1301, provides:  “every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.”  

		3.	While the burden of proof remains with the public utility throughout the rate proceeding, where a party proposes an adjustment to a ratemaking claim of a utility, the proposing party bears the burden of presenting some evidence or analysis tending to demonstrate the reasonableness of the adjustment.  Pa. Pub. Util. Comm’n v. Aqua Pennsylvania, Inc., Docket No. R-00072711 (Commission Opinion and Order entered July 17, 2008).  

		4.	After the utility establishes a prima facie case, the burden of going forward or the burden of persuasion shifts to the other parties to rebut the prima facie case.  Pa. Pub. Util. Comm'n v. Philadelphia Gas Works, Docket No. R-00061931 (Commission Opinion and Order entered September 28, 2007).

		5.	Section 332(a) of the Code, 66 Pa.C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  

		6.	The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  

		7.	The Public Utility Code requires electric distribution companies (EDCs) to offer TOU rates and real time pricing plans to customers who have smart meter technology.  66 Pa.C.S. § 2807(f)(5).
  
		8.	The Commission's evaluation of a settlement includes a determination of whether it is in the public interest.  52 Pa.Code § 69.401 (in pertinent part).  See also 52 Pa.Code § 5.231; Pa. Pub. Util. Comm'n v. York Water Co., Docket No. R-00049165 (Order entered Oct. 4, 2004); Pa. Pub. Util. Comm'n v. C.S. Water and Sewer Assocs., 74 Pa. P.U.C. 767 (1991).

		9.	The Alternative Energy Portfolio Standards Act took effect on February 28, 2005.  73 P.S. §§ 1648.1-1648.8 and 66 Pa.C.S. § 2814.

		10.	The Commission adopted net metering regulations in 2008.  52 Pa.Code
§ 75.11, et seq.

		11.	The TOU Plan is a form of default service.  Pa. Pub. Util. Comm'n v. PPL Electric Utilities Corporation, Docket No. R-2011-2264771 at 23, 2012 Pa. P.U.C. LEXIS 1382 (August 30, 2012).

		12.	Under the Pilot TOU Plan, the issue of whether EGSs will offer TOU rates is not ripe as the Pilot TOU Plan has not gone into effect. 

		13.	PPL has sustained its burden of proving that the Pilot TOU Plan as presented under the JPPS is reasonable.

		14.	DCIDA has not met its burden regarding its proposal.

ORDER


		THEREFORE,

		IT IS RECOMMENDED:

		1.	That the Joint Petition for Partial Settlement is adopted without modification.

		2.	That PPL Electric Utilities Corporation shall file a tariff consistent with the Joint Petition for Partial Settlement for the Pilot Time-Of-Use Program.

		3.	That no later than 90 days following the entry date of the Commission's final order in this matter, PPL Electric Utilities Corporation shall begin to offer the Pilot TOU Program to customers according to the terms set forth in the Joint Petition for Partial Settlement as it was filed.

		4.	That PPL Electric Utilities Corporation shall provide a quarterly status report on the Pilot Time Of Use Program to the parties in this proceeding and to the parties and presiding officer in the next default service case, Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2015 Through May 31, 2017, Docket No. P-2014-2417907.

		5.	That the alternate plan proposed by the Dauphin County Industrial Development Authority is denied.


Date:  May 1, 2014		/s/				
	Susan D. Colwell
	Administrative Law Judge


[bookmark: _GoBack]		/s/				
	Joel H. Cheskis
	Administrative Law Judge
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