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INTRODUCTION


In this dispute the Complainant, Victor Baron, has petitioned the Pennsylvania Public Utility Commission (“PUC” or “Commission”) to withdraw his formal Complaint (“Complaint”).  This decision grants the withdrawal of the formal Complaint.

HISTORY OF THE PROCEEDING
On or about May 20, 2013, Victor Baron (“Complainant”) filed a Complaint with the Commission against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).  Complainant owned property at 1828 Ruan Street, Philadelphia, Pennsylvania (“service address”) at which PGW provided gas service.  Complainant alleged that PGW dug up the street in front of the service address and for a significant amount of time the hole the Company created was not filled in. The Complainant conceded that the Company did eventually patch the hole, but it subsequently caved in.  Complainant alleged that multiple rains poured into the cavity causing plumbing issues for the service address.  The Complainant alleged that the plumbing issues have increased and the Philadelphia Water Department (“PWD”) is now involved.  Complainant requested that PGW be directed to replace the lateral line at the service address and address the issue with PWD.

On June 10, 2013, Laureto Farinas, Esquire filed an Answer on behalf of PGW.  PGW admitted to performing street work in front of the service address but denied that it never filled the hole.  PGW contends that it paved the hole with asphalt and that there is an underground or under street issue which the City of Philadelphia must repair.  

The Commission’s Bureau of Consumer Services (“BCS”) concluded in a decision dated March 22, 2013, that the PUC does not have jurisdiction over the City of Philadelphia and therefore dismissed the complaint.  

PGW requested that the Commission find against the Complainant and dismiss the Complaint.

By Interim Order dated June 14, 2013, Chief Administrative Law Judge Charles E. Rainey, Jr. directed that the parties attempt to resolve this dispute themselves.  The Interim Order directed the Respondent to file a short report by July 15, 2013, with Mediator Cynthia Lehman. 

By Memorandum dated September 11, 2013, Mediator Lehman indicated that a report was filed as directed by the June 14, 2013, Interim Order. 

By Hearing Notice dated September 11, 2013, an Initial Hearing was scheduled for Wednesday, October 2, 2013 at 1:30 p.m.  The Notice stated that the Complaint was assigned to the undersigned Administrative Law Judge (“ALJ”) Angela T. Jones.  
By Prehearing Order dated September 13, 2013, the undersigned ALJ provided procedural rules for participating in an evidentiary hearing.  
On October 2, 2013, the hearing convened as scheduled.  Victor Baron appeared and represented himself.  Mr. Baron was accompanied by one witness, Mrs. Lisa Marie Baron.  PGW was represented by Mr. Farinas who was accompanied by two witnesses, Linda Pereira and Kevin Dixon. 
Complainant put forth his case with the testimony of himself and Mrs. Baron.  Complainant submitted 8 Exhibits identified as Complainant Exhibits A, B, C, D, E, F, G, and H.  Exhibit A was modified to delete pages 6-8.  PGW objected to the modified Exhibit A.  The objection of PGW was noted and modified Exhibit A was admitted.  PGW also objected to Complainant Exhibit G stating it was prejudicial and not relevant to the issue involving Complainant.  Complainant Exhibit G was admitted over the objection of PGW.  The remaining exhibits of the Complainant, Exhibits B, C, D, E, F, and H were admitted without objection.  The testimony generated a transcript of 141 pages.

Due to the lateness of the hour the parties found it prudent to schedule a further hearing for the remaining testimony in this proceeding.  It was agreed that the parties would meet with the undersigned ALJ telephonically to discuss dates for a Further Hearing.  
The Complainant cautioned that he was scheduled to be out of the country about mid-December.  The Complainant expressed a desire that the Further Hearing be scheduled prior to when he was leaving the country.

By agreement of the parties the Further Hearing was scheduled for November 27, 2013, at 9:00 a.m.  By electronic mail (“email”) date and time stamped November 26, 2013, at 7:31 p.m., the Complainant requested a continuance for the Further Hearing.  He stated, 

As of this time, 6:30 p.m., Tuesday, November 26, 2013, due to current weather conditions
, I have been delayed from my scheduled arrival into Philadelphia this evening, [sic] thus I am currently out of town with no guarantee if I can be in the city on time for our scheduled hearing in the morning at 9:00 a.m.  This is furthur [sic] complicated by a power outage, which prevents me from getting to you electronically.  I am leaving messages on all voicemails that I have available to me. 

The undersigned ALJ did not see the email until about 8:15 a.m. on November 27, 2013.  The undersigned confirmed with the Respondent that there was no objection to the requested continuance. 
The undersigned ALJ conducted a teleconference call on December 2, 2013, where the parties agreed to a Further Hearing date of December 19, 2013, and agreed to start the hearing at 9:00 a.m.  By Order dated December 3, 2013, the requested continuance of the scheduled November 27, 2013, Further Hearing was granted and the Further Hearing was rescheduled for December 19, 2013.

By email on December 10, 2013, Laureto Farinas, Esquire, on behalf of PGW requested by Motion a Continuance of the Hearing (Motion).  PGW intended to present two witnesses one of whom is Kevin I. Dixon, Supervisor of PGW’s Distribution Department at the scheduled Further Hearing.  Mr. Dixon was scheduled to be off work on the previously scheduled hearing date of November 27, 2013.  Mr. Dixon, however, changed his plans and made himself available for that date.
  Mr. Dixon was scheduled to be on vacation on the date of the scheduled Further Hearing, December 19, 2013.  PGW represented that Mr. Dixon’s testimony would address many of the quality of service issues raised by the Complainant in the presentation of his case.  Because Mr. Dixon’s testimony was part of the Respondent’s case-in-chief and the witness was not available, PGW requested that the hearing be rescheduled through its Motion.

PGW represented that the Company contacted the Complainant by telephone as to his position regarding the Motion.  Respondent had not received a response from the Complainant as of the filing of the Motion.  
By Order dated December 11, 2013, the Motion was granted.  It then became problematic to convene a Further Hearing and accommodate the desire of the Complainant to have the Further Hearing scheduled before the Complainant left the country.  Complainant represented that he would be back in the country by April 2014.  

By Hearing Notice dated January 13, 2014, a Further Hearing was scheduled for April 24, 2014, at 10:00 a.m.

The Further Hearing convened as scheduled.  Mr. Farinas appeared on behalf of PGW and was accompanied by two witnesses, Mr. Dixon and Ms. Pereira.  Complainant did not appear.  Mr. Farinas moved that the Complaint be dismissed with prejudice for failure to prosecute. The Further Hearing adjourned with the undersigned stating the Motion to Dismiss would be ruled upon in writing.
On May 2, 2014, by facsimile the undersigned ALJ received a letter from the Complainant dated January 21, 2014, which stated that the Complainant desired to withdraw his Complaint.  There was no indication that the letter was sent to opposing counsel.  Consequently, the undersigned sent a copy of the letter by facsimile to Mr. Farinas.   

By letter dated May 6, 2014, Mr. Farinas indicated that he just received the withdraw notice from the Complainant on May 2, 2014.  As Counsel for PGW, Mr. Farinas stated, “Pursuant to 52 Pa.Code § 5.94(a), this [letter] is to inform you that PGW does not object to the Complainant’s request to withdraw the Complaint…” 

The record at this docket was closed on May 7, 2014.  This matter is ripe for decision.

DISCUSSION

This matter is a contested proceeding over the actions by the Respondent at the Complainant’s property.  The Complainant questioned whether the actions by the Respondent were reasonable and adequate; and thus, whether the Respondent provided adequate service.  Complainant after presenting his case, and experiencing significant dilemmas in completing the proceeding decided to withdraw his Complaint.
Commission regulations address the withdrawal of pleadings in a contested proceeding at 52 Pa.Code § 5.94, which states in relevant part,

§ 5.94. Withdrawal of pleadings in a contested proceeding.

(a) Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties. The petition must set forth the reasons for the withdrawal. A party may object to the petition within 10 days of service. After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 

(b) A protest to an application may be withdrawn by filing a notice of withdrawal directed to the Commission or the presiding officer. The notice must state that the protest is withdrawn and provide the reasons for the withdrawal. 

52 Pa.Code § 5.94(a) and (b).

The Complainant notes in the letter to withdraw the Complaint that he exercised his discretion to do so.  This action curtails the costs of the Commission and PGW by ceasing any further consideration of the Complaint.  It is surmised that the Complainant determined this action was beneficial to him.  It is noted that this Complaint involved the Complainant and the Respondent only.  Therefore, the consequences of the Complainant’s actions affect the Complainant, the Respondent and the Commission.  For these reasons, I find that the request to withdraw the instant Complaint is in the public interest.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The request to withdraw the Complaint filed by Victor Baron is reasonable and in the public interest and should be approved by the Commission.
ORDER

THEREFORE,

IT IS ORDERED;

1. That the request to withdraw the formal Complaint filed by Victor Baron against Philadelphia Gas Works at Docket No. C-2013-2364328 is granted.

2. The motion by Laureto Farinas, Esquire on behalf of Philadelphia Gas Works to dismiss the formal Complaint filed by Victor Baron against Philadelphia Gas Works at Docket No. C-2013-2364328 is rendered moot by the withdrawal of the formal Complaint.

3. That the Secretary’s Bureau is to mark this matter closed.

Date:
May 9, 2014






         /s/










Angela T. Jones









Administrative Law Judge

� 	A severe storm was predicted that hampered travel on the east coast from the Gulf of Mexico to above New York.  The date for the scheduled Further Hearing was the Wednesday before the Thanksgiving holiday.


� 	There was another potential hearing date, November 15, 2013, for which Mr. Dixon changed his plans to be available.  That hearing did not occur.
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