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INTRODUCTION

This proceeding involves three formal complaints alleging that the billing and termination notices of PECO Energy Company (“PECO” or “Respondent” or “Company”) sent to Mark Mazza (“Complainant”) were incorrect, unreasonable, improper and unjustified based on the pendency of Pennsylvania Public Utility Commission (“PUC” or “Commission”) complaints and appeals.  Because the Complainant failed to appear at the scheduled evidentiary hearing, the Complaint is dismissed with prejudice for lack of prosecution.  

In addition, in a recent Order the Commission stated, 
We shall therefore direct Commission staff…to reject any formal or informal complaints that Mr. Mazza, or any member of his family, or any other person, may attempt to file with the Commission, pertaining to the service address of 1271 Farm Rd., Berwyn, PA 19312, until the outstanding amount of $9,742.85 is paid in full.  In addition, we shall direct PECO to file a notice with the Commission, … at docket numbers C-2013-2383618, C-2013-2339225,
 and C-2013-2392536, within seven (7) days of the date that the outstanding amount of $9,742.85 is paid in full.
Mazza v. PECO Energy Co., Docket No. C-2012-2318472, Opinion and Order, entered April 23, 2014, at 25.  To date, no notice has been filed by PECO that the outstanding balance was paid in full at these three formal complaint dockets.  Pursuant to Mazza v. PECO Energy Co., Docket No. C-2012-2318472, Opinion and Order, entered April 23, 2014, Complainant remains precluded from filing additional informal and formal complaints consistent with the Opinion and Order.
HISTORY OF THE PROCEEDING

On September 6, 2013, Complainant filed a formal complaint against PECO with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) at Docket No. C-2013-2383618 (“Complaint I”).  Complainant alleged that on September 3, 2013, he called PECO and confirmed the amount he was to pay PECO for electric and gas services.  Complainant paid the amount confirmed due by PECO on September 3, 2013.  On the same day Complainant alleged he received a shut-off notice from PECO requiring a higher amount to be paid or face termination of service by September 9, 2013.  Complainant alleged that PECO did not receive his phone calls regarding the shut-off notice.  

Complainant requested a suspension and stay of the shut-off and termination of services due to pending PUC cases, appeals and future filings.  

On October 3, 2013, Shawane Lee, Esquire, counsel for PECO, filed an Answer to the Complaint.  PECO admitted that on July 15, 2013, the Company sent a bill for electric and gas service charges to the service address in the amount of $240.02 to be paid by August 6, 2013.  
On August 2, 2013, PECO was notified that the Complainant filed Chapter 7 Bankruptcy on June 28, 2013.  Based on the bankruptcy filing the Company removed a balance in the amount of $10,272.78 from the Complainant’s account.  On August 20, 2013, PECO was notified that the Complainant’s bankruptcy filing was dismissed and returned the $10,272.78 balance back to the Complainant’s service account.  The Company credited the Complainant’s account in the amount of $775.00 for the bankruptcy deposit made on August 12, 2013.  The Complainant’s account had charges incurred for gas and electric services after the bankruptcy filing in the amount of $909.33 which were billed to the Complainant on August 12, 2013.  Because of the credit to the Complainant’s account on August 12, 2013, the remaining balance on the Complainant’s account was ($909.33 - $775.00 = $134.33) $134.33.  

On August 29, 2013, the Company sent a 10-day notice for the outstanding balance of $240.02 to become effective on or after September 9, 2013.  This notice was for the bill issued on July 15, 2013, that was due to be paid on August 6, 2013.  Because the bankruptcy filing was dismissed, the July 2013 bill was overdue.

On September 4, 2013, a payment in the amount of $134.33 was posted to the Complainant’s account.  Also on September 4, 2013, the Complainant contacted the Company expressing that he was not told to pay $240.02.  The Complainant was informed that he needed to pay $240.02 to avoid termination of service by the date in the shut-off notice.  

PECO averred that it complied with Commission regulations 52 Pa.Code §§ 56.91(a) and 56.93(a), regarding termination of Complainant’s residential service, which state,

§ 56.91. General notice provisions and contents of termination notice.

(a) Prior to terminating service for grounds authorized by § 56.81 (relating to authorized termination of service), a public utility shall provide written notice of the termination to the customer at least 10 days prior to the date of the proposed termination. The termination notice shall remain effective for 60 days. In the event of a user without contract as defined in § 56.2 (relating to definitions), the public utility shall comply with §§ 56.93-56.97, but need not provide notice 10 days prior to termination. 
§ 56.93. Personal contact.

(a) 
Except when authorized under § 56.71, § 56.72 or § 56.98 (relating to interruption of service; discontinuance of service; and immediate termination for unauthorized use, fraud, tampering or tariff violations), a public utility may not interrupt, discontinue or terminate service without attempting to contact the customer or responsible adult occupant, either in person or by telephone, to provide notice of the proposed termination at least 3 days prior to the scheduled termination. If personal contact by one method is not possible, the public utility is obligated to attempt the other method. 

PECO requested that the Commission dismiss the Complaint.  

A Hearing Notice dated October 17, 2013, notified the parties that an Initial Hearing was scheduled for Thursday, January 9, 2014, at 9:00 a.m.  This Notice indicated that the case was assigned to the undersigned Administrative Law Judge (“ALJ”) Angela T. Jones as the presiding officer.  This matter was scheduled with two other formal complaints in an effort to consider a larger quantity of cases and to curtail the amount of cases that are waiting to be heard and considered formally by the Commission.  
A Prehearing Order, dated October 18, 2013, provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;

(2) the request for a hearing change is to be in writing and sent to all parties of record; and
(3) a caution that Complainant may lose the case if he does not take part in the hearing and present evidence on the issues raised. 



On October 29, 2013, the Complainant filed a formal complaint disputing billing by PECO for an amount due in excess of $10,000.00 on October 4, 2013 at Docket No. C-2013-2392536 (“Complaint II”).  Complainant contended that the amount charged is not final because it is the subject of PUC complaints and appeals in the court system.  Complainant averred that he received a second bill in the amount of $391.60 due on November 4, 2013, which notified him of possible termination of service without any explanation.  Complainant questioned whether the billing practices of the Respondent are proper and justified under the circumstances.



Complainant requested that the Commission investigate PECO’s billing practices and procedures regarding his service account and to enjoin PECO from pursuing termination of his services until final disposition and completion of all PUC complaints and appeals. 



On November 14, 2013, the Complainant filed a formal complaint which disputed the bill for November in the amount of $679.37, at Docket No. C-2013-2393225 (“Complaint III”).  Complainant averred that he received a 10-day shut-off notice for November 19, 2013, without any explanation of the amount alleged due.  Complainant contended that the billed charges by PECO are incorrect and Company billing procedures and practices are irregular and misleading.  



Complainant requested the Commission to stay termination of service, investigate billing practices and procedures of PECO and exclude any amount charged to Complainant that is still in dispute and not final in the litigation process before the PUC. 


On November 20, 2013, PECO filed an Answer to Complaints II and III and a Motion to Consolidate Complaints I, II and III.  PECO averred in its Answers to Complaint II and III, what it contended in the Answer to Complaint I.  


The Company reiterated that although the Complainant had filed Chapter 7 bankruptcy, the Complainant’s bankruptcy filing was dismissed and the Company returned the overdue amount of $10,272.78 to Complainant’s account that was pending under the bankruptcy petition.  PECO stated that the Complainant continued to receive electric and gas services after his bankruptcy filing and was billed for these services.  The Complainant failed to pay the entire amount due for the services received after the bankruptcy filing.  The Company contended no termination was issued on any suspended balance from the formal complaint process.  The termination notice was issued on amounts overdue and not disputed.  


The Company averred that the Complainant had charges due on November 5, 2013, in the amount of $287.77 that were not paid.  The Complainant had an outstanding balance due on his October 2013 bill; and therefore, his overall past due balance on November 5, 2013, was $679.37.  Consequently on November 5, 2013, the Company issued a 10-day termination notice for the past due amount as of November 5, 2013, which was $679.37.  On November 14, 2013, the Company issued a 72-hour call notice to the Complainant for his past due balance.  The Company has not reported payment received.  


Including the amount dismissed from the bankruptcy filing, at the time the Answer was filed, the Complainant’s balance was $10,682.50.  


The Company noted the dispute with it and the same Complainant before ALJ Barnes at Docket No. C-2011-2235775 which was resolved in Commonwealth Court with a Memorandum Opinion Per Curiam issued at Mark Mazza v. Pa. Pub. Util. Comm’n, 1418 C.D. 2012 (Order entered May 3, 2012)(“Mazza”).  ALJ Barnes found that the Complainant abused the formal complaint process to avoid payment and to maintain services without payment.  The Commission upheld the decision of ALJ Barnes and Commonwealth Court stated in Mazza that a financial penalty be imposed against the Complainant for filing frivolous cases.  PECO averred that the Complainant has filed four frivolous formal complaints in 2013 simply to avoid termination of services.



PECO requested that the Commission dismiss Complaints II and III.


In the November 20, 2013, Motion to Consolidate Complaints I, II and III (“Motion”), PECO contended that all three complaints alleged the same issues, that being the Company’s threat to terminate Complainant’s residential service, irregular practices and billing procedures by the Company that require investigation, and a request to stay or suspend or enjoin the termination of services.  The Company cited Commission regulation at 52 Pa.Code § 5.81(a), which states,

§ 5.81. Consolidation.

(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay. 
The Company pleaded that each formal complaint covered the same allegations, service address and questions of fact and law.  Additionally, the Company averred that one hearing addressing all three formal complaints would avoid unnecessary costs and delay to the Commission.  Motion at 5, ¶ 12.  PECO requested that Complaints I, II and III be consolidated to save the time, resources and expense of the parties and the Commission.  Id, ¶ 13.  PECO also requested that if the Motion is granted, that Complaint I before ALJ Jones, be rescheduled for an Initial Hearing consolidated with Complaints II and III.



By Notice dated December 11, 2013, the Motion was assigned to ALJ Jones.



Relevant to this matter, an Initial Decision, Mazza v. PECO Energy Co., Docket No. C-2012-2318472, dated December 27, 2013 (“Mazza II”) was issued by ALJ Barnes.  This decision denied and dismissed the formal complaint with prejudice and ordered that the Complainant be precluded from filing further complaints with the Commission whether informal or formal regarding the service address until the outstanding arrearage in dispute at the docket was paid in full “and that, further, the filing of any complaint pertaining to the arrearages which are the subject of this proceeding shall be dismissed without further proceedings.” See Mazza II Initial Decision at 33, ordering paragraph 2 (emphasis added).  Although the Complaints I, II and III are pertaining to the arrearage that was the subject of the Mazza II Initial Decision, the Commission had not issued a Final Order at that docket; and therefore, the undersigned ALJ continued with the adjudicatory process of Complaints I, II and III.
  



On December 31, 2013, the undersigned ALJ granted the Motion.  Complaint I was consolidated with Complaints II and III and the scheduled hearing for Complaint I on January 9, 2014, was canceled.
By Hearing Notice dated January 28, 2014, an Initial Hearing was scheduled for Complaints I, II and III on Friday, February 21, 2014.  It should be noted that this Hearing Notice was electronically served (“eServed”) on both parties.  There is no document filed at Complaints I, II or III, which shows that the Complainant accepts service electronically.  There is no evidence that the Hearing Notice for the February 21, 2014, Initial Hearing was sent by U.S. mail.
On January 29, 2014, Margaret A. Morris, Esquire, filed an Entry of Appearance at this consolidated proceeding.  

On February 4, 2014, the Company questioned why there were two separate evidentiary hearings for Complaints I, II and III.  One evidentiary hearing was scheduled for February 21, 2014, and another was scheduled for February 24, 2014.  The undersigned ALJ only knew of the evidentiary hearing scheduled for February 21, 2014.  The undersigned ALJ requested that a cancellation notice be issued for the evidentiary hearing scheduled for February 24, 2014.

On February 20, 2014, Ms. Morris filed with the Commission documents concerning the bankruptcy filing by Complainant.  Complainant filed a Chapter 7 Bankruptcy Petition on January 17, 2014, and requested an extension of time in that proceeding until February 27, 2014.  
According to the relevant and controlling precedent, the facts of the Bankruptcy Court proceeding were such that the stay expired by operation of law on February 16, 2014.  Respondent represented that it was deliberating the relevance of the actions of the Bankruptcy Court with the instant proceeding.  Respondent sent this communication to the undersigned ALJ by electronic mail (“email”) because time was of the essence as this communication was drafted on February 20, 2014, regarding the Initial Hearing scheduled for the next day, February 21, 2014.  The undersigned ALJ received the email that referred to attachments but there were no attachments to the email.  The time stamp on the email was 2:48 p.m.  
On February 20, 2014, at 3:25 p.m., the undersigned ALJ replied to all who were sent the Respondent’s email to state that there were no attachments to the email.  The undersigned ALJ’s email system reported the email to Complainant was undeliverable because his mailbox was full and could not accept messages.  After receiving the message that the Complainant’s mailbox was full, the undersigned ALJ questioned whether the Complainant received the email on February 20, 2014, from the Respondent and whether the Complainant received the Initial Hearing notice for the February 21, 2014, consolidated complaints.  The undersigned ALJ directed that counsel for Respondent call Complainant to inform him of the email, that his mailbox was full, and that there was a hearing scheduled for the next day, February 21, 2014, at 10 a.m.
Counsel for the Respondent sent an email to the undersigned ALJ at 4:24 p.m. on February 20, 2014, confirming that she spoke with the Complainant as directed.  Ms. Morris stated that the Complainant was not aware of a scheduled Initial Hearing on February 21, 2014, and was unable to gain transportation to the hearing because of personal finances.
The Initial Hearing scheduled for February 21, 2014, convened as a telephonic prehearing conference.  The Complainant appeared telephonically while the Respondent appeared in person.  The Complainant represented that he had no knowledge of the scheduled Initial Hearing for Complaints I, II and III until February 20, 2014. Tr.A. 5, 9.
  Complainant represented that he had problems with his electronic equipment about a month prior to the scheduled hearing and that anything served electronically he did not receive.  Tr.A. 6, 10.  The Complainant suggested a continuance in three to seven days to have the disputes at issue in Complaints I, II and III heard at an evidentiary hearing.  Tr.A. 10-11.

The undersigned ALJ in an abundance of caution stated that the Initial Hearing would be continued because of the service issue with the Complainant.  The Complainant stated that he desired service to him by hardcopy exclusively.  Tr.A. 16.  The Company requested that the Complainant serve Ms. Morris for any pending matter before the undersigned ALJ.  Tr.A. 18-19.
The Complainant represented that he would be available the following week for an Initial Hearing at the consolidated dockets.  The Respondent requested that the evidentiary hearing for the consolidated dockets be scheduled for Friday, February 28, 2014, as it is within the timeframe of three to seven days as the Complainant suggested.  Tr.A. at 22-23, 24.  Complainant agreed to the Friday, February 28, 2014, hearing date and agreed that it would be an in-person evidentiary hearing.  Tr.A. 22-23, 25.  It was confirmed that the evidentiary hearing would be Friday, February 28, 2014, at 10 a.m.  Tr.A. 27-28.
A Hearing Notice dated February 21, 2014, rescheduling the Initial Hearing of the consolidated dockets for February 28, 2014, was sent by U.S. mail to Complainant and was eServed on Respondent.

On February 25, 2014, the undersigned ALJ sent a Prehearing Order for the consolidated proceeding providing relevant procedural rules of the Commission to the parties.  

On February 27, 2014, the undersigned ALJ received a facsimile from Complainant at 12:38 p.m. that he was not aware when he agreed to the evidentiary hearing on Friday, February 28, 2014, that his eight-year-old child had a half-day of school on Friday, February 28, 2014.  Complainant became aware of the child’s half-day of school after having a noon conversation with opposing counsel on Wednesday, February 26, 2014.  Tr.B.  6-7.
  Complainant suggested that he sought alternatives for caring for his child but was unsuccessful.  Complainant suggested that the child would be unsupervised for over two hours if he participated in the scheduled in-person evidentiary hearing.  Complainant requested that he participate by telephone.  Tr.B. 7.

At approximately 1:45 p.m. Ms. Morris telephoned the undersigned ALJ and left a message stating she had received Complainant’s request to proceed telephonically.  The ALJ telephoned Ms. Morris at approximately 3:15 p.m. to confirm the Company’s position on the request for a telephonic hearing.  The Company objected to the request.  At approximately 4 p.m. the ALJ communicated to Complainant that his request to proceed telephonically was denied and that the hearing remained scheduled as an in-person evidentiary hearing.  Complainant responded that if he was unable to obtain arrangements regarding his childcare issues, he would not be attending the in-person evidentiary hearing.
The in-person evidentiary hearing convened as scheduled at 10:00 a.m. on Friday, February 28, 2014.  Ms. Morris was present representing the Company and was accompanied by two persons.  Complainant was not present.  
The undersigned ALJ provided two exhibits for the record, which are, (1) the 2013-2014 school year calendar for Complainant’s school district - ALJ Exhibit 1, and (2) 2014-2015 school year calendar for the same school district.  These two exhibits were admitted into the record.  

Respondent offered PECO Exhibit 1, which contains evidence of the contacts Ms. Morris had with the Complainant on February 26, 2014, and February 27, 2014.  PECO Exhibit 1 was admitted into the record.  After presenting evidence for the record the Company requested that Complaints I, II and III be dismissed with prejudice for failure to prosecute.   
By letter dated March 28, 2014, Ms. Morris sent correspondence that indicated the U.S. Bankruptcy Court for the Eastern District of Pennsylvania dismissed the Complainant’s Petition for Bankruptcy by Order dated March 24, 2014.  The record closed on March 28, 2014, after receiving this correspondence from the Company.

This matter is ripe for decision. 
FINDINGS OF FACT
1. Complainant is Mark Mazza.

2. Complainant receives electric and gas services from PECO at 1271 Farm Road, Berwyn, Pennsylvania (“service address”).
3. On September 6, 2013, Complainant filed Complaint I with the Commission against PECO alleging he called the Company to confirm an amount to be paid for his electric service.  Complainant paid that amount and on the same day the Company threatened to terminate his electric service because he did not pay a higher amount. 
4. PECO filed its Answer to Complaint I on October 3, 2013.

5. A Hearing Notice dated October 17, 2013, which scheduled an Initial Hearing for January 9, 2014, for Complaint I was mailed to the Complainant and sent electronically to the Respondent.

6. A Prehearing Order, dated October 18, 2013, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date for Complaint I.

7. On October 29, 2013, Complainant filed Complaint II disputing an amount due in excess of $10,000.00 on October 4, 2013.  Complainant also contended that he was notified of possible termination of service, that the amount in dispute was in error because the appellate process that he exercised was not final, and that the billing practices of the Company were questionable. 

8. On November 14, 2013, Complainant filed Complaint III disputing the amount due, asserting that termination notice was received without explanation, contending that he had incorrect charges on his bill, and stating that the billing practices and procedures of the Respondent are irregular and misleading.  

9. On November 20, 2013, Respondent filed an Answer to Complaints II and III disputing the allegations.
10. On November 20, 2013, Respondent filed a Motion to Consolidate Complaints I, II and III and to cancel the evidentiary hearing scheduled for Complaint I.

11. Complaints I, II and III were consolidated by Order dated December 31, 2013.

12. A Hearing Notice for the consolidated dockets of Complaints I, II and III dated January 28, 2014, was emailed to the Complainant and Respondent which scheduled an Initial Hearing for February 21, 2014. 

13. A continuance requested by the Complainant was granted for the February 21, 2014 scheduled hearing.

14. A Hearing Notice dated February 21, 2014, which rescheduled the evidentiary hearing for Complaints I, II and III for February 28, 2014, was mailed to the Complainant and emailed to counsel for the Respondent.

15. None of the documents mailed to Complainant was returned to the Commission by the United States post office as undeliverable.

16. Neither Complainant nor any counsel representing Complainant timely appeared at the rescheduled evidentiary hearing on February 28, 2014.

17. Complainant did not settle or withdraw Complaints I, II and III.
DISCUSSION

In these Complaints, Complainant questioned PECO’s billing practices and procedures alleging incorrect charges, disputed balances, and failure of the Company to acknowledge disputes pending in the Commission or courts.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is determined by whether the Complainant sustained his burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice dated February 21, 2014, was mailed to Complainant at the address listed on the Complaint which stated the day, date and time of the scheduled Initial Hearing.  This Hearing Notice was not returned to the Commission by the U.S. post office.  Furthermore, a Prehearing Order dated, February 25, 2014, was also mailed to the Complainant at the address listed on the Complaint.  The Prehearing Order provided among other things, regulatory procedures for this Complaint.  The Prehearing Order was not returned to the Commission by the U.S. post office.  Complainant is deemed to have received both the Hearing Notice and the Prehearing Order.  The Complainant contacted the undersigned ALJ by facsimile on February 27, 2014, about the scheduled evidentiary hearing on February 28, 2014, so the Complainant by his own actions confirmed notice of the scheduled hearing. 
The record evidence supports a finding that Complainant had sufficient notice of the day, date and time of the scheduled Initial Hearing.  The Complainant did not provide notice until the afternoon of the day before the scheduled evidentiary hearing that he had an issue with appearing in-person for the scheduled evidentiary hearing.  The Complainant disclosed through his own actions that he knew of his child’s half day of school and childcare dilemma by noon on February 26, 2014.  PECO Exhibit 1, page 3.  Complainant failed to inform opposing counsel and the undersigned ALJ that he had a pending issue to appear in-person at the scheduled February 28, 2014, evidentiary hearing until 12:36 p.m. on February 27, 2014.  
Complainant had opportunity to disclose the childcare issue with opposing counsel on Wednesday, February 26, 2014, but failed to do so.  On Wednesday, February 26, 2014, at 11:48 a.m., Complainant contacted opposing counsel and then again on February 27, 2014, at 6:40 a.m.
  Ms. Morris as counsel for PECO contacted Complainant at 7:42 a.m., 8:46 a.m. and 1:34 p.m. on February 27, 2014, leaving messages as to how Complainant could contact counsel for PECO because Ms. Morris was not in her office but was before the Commission on another matter.  Tr.B. 17-18.  When Ms. Morris became aware of the facsimile from Complainant requesting a telephonic hearing, she contacted Complainant at 2:31 p.m.  Complainant returned the call at 3:52 p.m. and left no message.  Tr.B. 19.  Ms. Morris was driving and finally stopped at 5:19 p.m. to call Complainant, when she left a message that she would be available until 9 p.m. and her contact telephone number.  Complainant failed to call Ms. Morris.  Tr.B. 19.  Additionally, Complainant did not contact the undersigned ALJ at all on Wednesday, February 26, 2014.
The Complainant did not provide any means by which the necessary exhibits could be exchanged by the parties to conduct a hearing without further delaying the proceeding.  The 2013-2014 school calendar year was established and approved on December 3, 2012.  The 2013-2014 school calendar year was disclosed to the students’ parents at the beginning of the school year.  See ALJ Exhibit 1.  The parent conferences in February are established as part of the school calendar when it is approved.  See ALJ Exhibit 2 and Tr.B. 8-9, 10-11.  Complainant should have known about the childcare issue prior to February 21, 2014, when the February 28, 2014, evidentiary hearing was established.  

Complainant stated, 
Since receipt of [the half-day of school on February 28, 2014] information until this morning (February 27, 2014), we tried to have our children stay with a schoolmate family until I returned but were unsuccessful.  They were unavailable as families utilize the half day conference days and take off completely spending the time for vacation.    
PECO Exhibit 1, page 3, paragraph 2.  I note there was no obstacle from the undersigned ALJ for the Complainant to appear in person at the evidentiary hearing on February 28, 2014, accompanied with his child.  



Counsel for PECO contended that the Complainant has a pattern of behavior to use procedure to delay his disputes causing the Company to vigorously pursue concluding the complaints brought by the Complainant.  Tr.B. 29.  The Company also contended that the Complainant brought these circumstances on himself through his conduct with the undersigned ALJ and opposing counsel through his disclosure of time sensitive information.  Tr.B. 30.  By the time the Company was made aware of the perceived obstacle of the Complainant to appear in person, the logistics of a telephonic hearing were problematic and the option of email for exchange of exhibits by short notice was no longer available because of the Complainant’s equipment issues.
It is agreed that the Complainant is the author of his own dilemma.  The Commission stated, “the Complainant has abused the Commission’s administrative process in order to enjoy continuous electric service while his arrearage continues to increase.”  Mazza v. PECO Energy Co., Docket No. C-2012-2318472, Opinion and Order, entered April 23, 2014, at 25.  The undersigned ALJ finds the behavior in is proceeding is more of the same behavior pattern by the Complainant which abuses the administrative process of the Commission.  The failure of Complainant to appear at this scheduled hearing is unexcused.  
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. As the Complainant, Mark Mazza had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion by Margaret Morris, Esquire on behalf of PECO Energy Company to dismiss the formal Complaints of Mark Mazza in the proceedings of Mark Mazza v. PECO Energy Company at Docket Nos. C-2013-2383618; C-2013-2392536; C-2013-2393225 is granted.

2.
That the formal Complaints filed by Mark Mazza against PECO Energy Company at Docket Nos. C-2013-2383618; C-2013-2392536; C-2013-2393225 are dismissed with prejudice for failure to prosecute.
3.
That the Secretary’s Bureau mark these matters closed.

Dated: May 5, 2014



/s/









Angela T. Jones






Administrative Law Judge
� 	This docket number has a typographical error.  The correct docket number is C-2013-2393225. 


� 	On July 31, 2013, at Mazza II, Mark Mazza was electronically served (“eServed”) a Stay Order at Docket No. C-2012-2318472.  The stay was put in place because Mark Mazza filed a petition in Bankruptcy Court where he sought protection over debtors including PECO.  This is the first instance the undersigned ALJ can find evidence of electronic service on Mark Mazza by the Commission.  This service did not take place at any of the dockets of the undersigned ALJ.  On August 28, 2013, at Mazza II, the Commission eServed Mark Mazza a Procedural Order to lift a stay and to schedule an evidentiary hearing.  On August 29, 2013, the Commission eServed Mark Mazza a telephonic hearing notice at Docket No. C-2012-2318472 in the proceeding Mazza II.  On October 11, 2013, the Commission sent an electronic confirmation (“eConfirmation”) to Mark Mazza for an Answer to a Motion for Sanctions he filed in Mazza II.  On October 18, 2013, the Commission eServed an Order filed in Mazza II, which denied the Motion for Sanctions.  On December 30, 2013, the Commission eServed Mark Mazza the Initial Decision in Mazza II.  On January 21, 2014, the Commission sent an eConfirmation to Mark Mazza confirming receipt of the Exceptions that he filed to the Initial Decision at Mazza II.  Implied with the evidence of the eService and eConfirmation is that Mark Mazza agreed to receive electronic service.  See 52 Pa.Code §§ 1.53(b)(3) and 1.54(b)(3)(ii).  


� 	“Tr.A.” references the transcript dated February 21, 2014.


� 	“Tr.B” is the transcript dated February 28, 2014.


� 	Counsel for PECO noted that the February 27, 2014, morning call would have been the logical and appropriate time to inform the Company of his childcare dilemma and his need to request a continuance because of it.  Counsel for PECO also noted that Complainant is familiar with the procedure of the Commission to request continuances because he has done it in the past.  See Mazza v. PECO Energy Co., Docket No. C-2012-2318472, Motion to Stay, filed July 15, 2013.
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