BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kelli McIntyre						:
							:
	v.						:		F-2013-2389504									:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On October 23, 2013, Kelli McIntyre (Complainant) filed a formal Complaint with the Commission against Philadelphia Gas Works (PGW or Respondent or Company) alleging that despite her requests, she was not receiving paper billing.  She requested: 1) that the Commission direct PGW to give her monthly paper bills instead of electronic bills; 2) that PGW be directed to honor a budget plan as outlined by the Commission in 2012; and 3) that PGW be directed to send written notification of any change in her budget bill amount or due date.  This is an appeal of a Bureau of Consumer Services (BCS) decision issued at Case No. 3116010 on September 11, 2013.

		On November 13, 2013, PGW filed its Answer denying that it is not mailing monthly bills to Complainant per her instructions to the utility.  Respondent avers Complainant is not eligible for another Commission payment agreement because she breached a prior Commission-ordered payment agreement.

		A telephone hearing notice was issued on February 10, 2014 and a corrected telephone hearing notice was issued on February 11, 2014, setting the hearing date for March 12, 2014, and assigning the matter to me.  A prehearing order was issued on February 10, 2014.  On March 5, 2014, counsel for the Company submitted a packet of six proposed exhibits.  Counsel provided Complainant with a copy via federal express mail.
		
		The hearing was held as scheduled, with PGW represented by Graciela Christlieb, Esquire, who presented the testimony of one witness, Patricia Bernard, Customer Review Officer.  PGW Exhibits 1-6 were sponsored by the witness and admitted into the record.  Complainant appeared pro se and offered no exhibits.  A transcript of 42 pages was generated and filed on March 19, 2014, and the record closed on the same date.


FINDINGS OF FACT

		1.	Complainant is Kelli McIntyre, who resides at 5011 Newhall Street, Philadelphia, PA 19144.  N.T. 8.

		2.	Respondent is Philadelphia Gas Works.

		3.	Complainant is the account holder for the service address since 2003.  N.T. 8-9.

		4.	Patricia Bernard is a Customer Review Officer for Philadelphia Gas Works.  N.T. 20.

		5.	Complainant withdrew her request for a Commission-ordered payment arrangement and budget billing at the hearing.  N.T. 5-7.

		6.	Complainant was never enrolled in electronic billing through PGW.  N.T. 23.  PGW Exhibit 1.

		7.	Complainant was at one time enrolled in electronic billing through “mychecksfree.com” or her bank.  N.T. 13, 23.

		8.	Complainant went to the PGW website, clicked on “Receive Your Bills Electronically,” and then signed up for online billing through “mychecksfree.com.”  N.T. 13, 23.

		9.	When she became unhappy with the mychecksfree.com service, Complainant un-enrolled in the service.  N.T. 13.

		10.	Months later, Complainant changed banking institutions and later contacted the Commission to receive a “budget arrangement.”  N.T. 13.

		11.	Complainant was advised by PGW in June, 2013 that when she signed up for electronic bills through a bank or through “mychecksfree.com” or another institution other than PGW, then PGW cannot cancel this request and the customer must contact that other institution to cancel electronic billing in order to receive paper bills from PGW.  N.T. 13, 24.

		12.	Complainant claims she enrolled in online billing in 2012 and unenrolled the same year.  N.T. 12.

		13.	Most of Complainant’s payments made in 2013 were made by check.  N.T. 27, PGW Exhibit 4.

		14.	PGW believes the customer was receiving electronic bills through mychecksfree.com because Complainant stated she signed up for “mychecksfree” online banking, but then unenrolled.  N.T. 28.

		15.	PGW has no way of knowing whether it is electronically mailing bills to a customer or issuing monthly paper bills to the customer’s service address unless they are signed up through PGW for electronic bill on PGW’s website.  N.T. 28-29.

		16.	PGW has no way of knowing if the customer is signed up with her banking institution or with mychecksfree for submitting payments online.  N.T. 29.

		17.	Mychecksfree is not affiliated with PGW.  N.T. 31.

		18.	Complainant contacted her bank or mychecksfree and cancelled her electronic billing in order for her to have received two paper bills, one dated December 3, 2013 and one dated February 4, 2014.  N.T. 29.

		19.	The customer is now receiving paper monthly bills from PGW since December, 2013 at her service address.  N.T. 32-34.

		20.	The customer’s account history and current bills are available to her over the telephone or on the PGW website.  N.T. 39.

DISCUSSION

		The Complainant withdrew her request for a payment arrangement or to be put on budget billing.  She narrowed her request for relief to receiving regular monthly bills by regular mail rather than electronically.  Complainant disputes PGW’s assertion that she is now receiving monthly paper bills from PGW.  Complainant claims she has only received two paper bills, one dated December 3, 2013 and one dated February 4, 2014.  PGW responds that if Complainant began receiving paper bills in December, 2013, then Complainant acted to cancel electronic billing through either her banking institution or through the “mychecksfree.com” website at some point prior to December, 2013, and that is why she is now receiving paper monthly bills.  PGW does not know exactly when Complainant elected to receive electronic bill or when she cancelled electronic bill because Complainant did not sign up for electronic bill through PGW’s online program.  Although Complainant claims she went through PGW’s website to initially sign up for electronic bills with the mychecksfree.com website in 2012, this website is not affiliated with PGW.  PGW does not know if it is mailing Complainant electronic bills or paper bills on a monthly basis if Complainant signed up with mychecksfree.com or through her banking institution to receive online billing.

		A preponderance of the evidence shows that as of December, 2013, Complainant began receiving the relief she is requesting, monthly paper bills mailed to her service address.  Additionally, Complainant is able to see her current monthly charges by accessing her account online or by telephoning PGW’s customer service.  Complainant admits to having received two paper bills, in December, 2013 and February, 2014.  Although these are not consecutive months, it does show she began receiving the relief she requested in December, 2013.   Solely the testimony of Complainant with no corroborating evidence to support her claim that she is receiving paper bills sporadically since December, 2013, is insufficient to show by a preponderance of evidence that Respondent is not providing her with monthly paper bills. Additionally, it appears from the evidence that Complainant received monthly electronic statements per her instructions prior to December, 2013.

		Complainant carries the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).

		Certain provisions of Chapter 56 of the Pennsylvania Code apply regarding standards and billing practices to the instant case.  Specifically, Section 56.11 provides in pertinent part:

(a)	A public utility shall render a bill once every billing period to every residential customer in accordance with approved rate schedules.
Electronic bill
(b) A public utility may utilize electronic billing in lieu of mailed paper bills.  Electronic billing programs must include the following requirements:

	(1) The electronic billing option is voluntary and only with the prior consent of the customer.  The customer retains the right to revert to conventional paper billings upon request.  The customer shall provide the public utility with a one billing cycle notice of a request to revert to paper billing.

52 Pa.Code § 56.11(a),(b)(1).


[bookmark: _GoBack]		Complainant bears the burden of proving that despite her instruction to the utility to discontinue electronic billing service or her un-enrollment from electronic billing online through her banking institution or mychecksfree.com in 2012, that she still received electronic monthly bills instead of the regularly mailed bills which she requests.  Evidence to support this claim is comprised entirely of her testimony.  In contrast, PGW’s evidence includes its customer contact sheet, which is a business record indicating that the Complainant spoke with PGW on June 26, 2013 about her request for future bills to be sent by regular mail, and she was informed at that time that she would not receive paper mailings until she cancels her electronic billing through mychecksfree.com or states that she no longer banks with them.  PGW Exhibit 2.  The evidence supports a finding that Complainant took some action in 2013 to cancel her electronic bills through mychecksfree.com or her banking institution before December, 2013, and Complainant began receiving monthly bank statements in December, 2013.  Complainant’s testimony that she only received December and February bills is insufficient to prove the utility is not mailing Complainant monthly bills as of December, 2013.  Further, if Complainant notices she has not received a bill in the mail, she can avail herself of her account information via PGW’s customer call center or website.

		Accordingly, I find Complainant has not sustained her burden of proving that PECO has violated an order, regulation or statute of the Commission.

CONCLUSIONS OF LAW

		1.	The proponent of a rule or order carries the burden of proof.  66 Pa.C.S. 
§ 332(a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

2.	Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. § 704.

3.	More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).

		4.	Complainant has failed to show by a preponderance of evidence that PGW is not providing her with monthly bills per her instructions.  52 Pa.Code § 56.11(a),(b)(1).



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Kelli McIntyre against Philadelphia Gas Works at Docket No. F-2013-2389504 is denied and dismissed.

		2.	That the Secretary mark this docket closed.


Dated:	May 7, 2014					___/s/____________________________
							Elizabeth H. Barnes
							Administrative Law Judge
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