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HISTORY OF THE PROCEEDING


The Complainant objected to the Weather Normalization Adjustment charge, which was authorized by the Respondent’s tariff.  The complaint is dismissed because the Complainant failed to sustain her burden of proof.


On February 15, 2013, Robyn L. Peoples (“Peoples” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following, among other things: that when the weather is mild, she uses less gas; that she wants to be charged less when she uses less gas; and that she objects to the Respondent’s Weather Normalization Adjustment charge.  The Complainant stated that she wants the Respondent to refund the Weather Normalization Adjustment charges that she has paid and to refrain from charging her the Weather Normalization Adjustment charge again. 



On March 26, 2013, the Respondent filed an answer.  In its answer, the Respondent admitted that the Complainant uses less gas when the weather is mild.  The Respondent stated that the Weather Normalization Adjustment is applied to the customer’s usage between October 1 and May 31 each year in accordance with the Respondent’s tariff.  The Respondent denied that the Weather Normalization Adjustment is unfair.


By hearing notice dated April 3, 2013, the hearing in this matter was scheduled for July 15, 2013 at 10:00 a.m. and the case was assigned to the undersigned.



A Prehearing Order was sent to the parties on June 10, 2013.


A hearing was held in this matter on July 15, 2013, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Robyn L. Peoples, testified in support of the complaint.  Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented one witness, Ann Marie Cromley, a senior customer review officer for the Respondent, who sponsored four exhibits: PGW Exhibit 1 - Supplement No. 42 to Gas Tariff - Pa P.U.C. No. 2, Third Revised Pg. No. 149 Canceling Second Revised Pg. No. 149; PGW Exhibit 2 - Weather Normalization Adjustment Clause Explanation; PGW Exhibit 3 - Specific Service Agreement Statement of Account for the Complainant; and PGW Exhibit 4 - Contacts for the Complainant's Account.  PGW withdrew PGW Exhibits 3 and 4 (Tr. 55, 56).  PGW Exhibits 1 and 2 were admitted without objection (Tr. 54). 
 

The record in this case consists of a 57-page transcript of the hearing and two exhibits.  The record closed on July 31, 2013, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Robyn L. Peoples, 1049 Kenwyn Street, Philadelphia, PA 19124 (service address). 



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
When the Complainant looked at her bill in March 2013, she noticed that a Weather Normalization Adjustment charge was included (Tr. 6, 7, 53). 



4.
The Complainant called the Respondent’s customer service line to obtain information about the charge.  She was not satisfied with the response (Tr. 7).



5.
Subsequently, the Complainant called the Commission to get information about the charge (Tr. 7).  


6.
The Complainant filed a formal complaint because she objected to the Weather Normalization Adjustment charge (Tr. 7, 8).



7.
In its Order approving the Joint Petition for Settlement of the Philadelphia Gas Works’ Base Rate Proceeding at Docket No. R-00017034, the Commission authorized the Philadelphia Gas Works to implement the proposed Weather Normalization Adjustment Clause (Tr. 49, 50); Pa. Pub. Util. Comm’n v. Philadelphia Gas Works, R-00017034 (Order entered August 8, 2002).


8.
In accordance with the Commission’s Order, the Philadelphia Gas Works was permitted to implement the Weather Normalization Adjustment for the 2002-03 winter heating system.  The Philadelphia Gas Works implemented the Weather Normalization Adjustment effective December 1, 2002 (Tr. 44, 45, 49, 50; PGW Ex. 2).



9.
The Weather Normalization Adjustment Clause is set forth in the Respondent’s Commission-approved tariff, Supplement No. 42 to Gas Tariff - Pa P.U.C. No. 2, Third Revised Pg. No. 149 Canceling Second Revised Pg. No. 149 (Tr. 40-42; PGW Ex. 1).



10.
In accordance with the Respondent’s tariff, a Weather Normalization Adjustment can be applied to heating customers during the period of October 1 through May 31 for each billing cycle.  The exception was the 2002 to 2003 heating season when the Weather Normalization Adjustment could only be applied to customer invoices during December 2002 through May 31, 2003 (PGW Ex. 1 at 1).


11.
The Weather Normalization Adjustment will apply only if the actual heating degree days (“AHDD”) for the billing cycle are lower than 99 percent or higher than 101 percent of the heating normal heating degree days (“NHDD”)for that billing cycle.  A new Weather Normalization Adjustment will be calculated for each billing cycle (Tr. 42, 46; PGW Ex. 1 at 2).



12.
The degree day data is provided by the National Weather Service and measured at the Philadelphia International Airport.  The “normal” weather is based on the average temperatures recorded in the Philadelphia area over a thirty (30) year period (Tr. 45; PGW Ex. 1, 2).


13.
When the temperatures during the heating season are colder than normal, the heating customer will receive a credit.  When the temperatures during the heating season are warmer than normal, the heating customer will be charged a surcharge.  The credit or surcharge will be calculated in accordance with the formula in the Respondent’s tariff (Tr. 45; PGW Ex. 1, 2).  



14.
The Commission approved the Weather Normalization Adjustment to help the Respondent stabilize its income and operate more efficiently during the winter heating seasons (Tr. 45; PGW Ex. 2).



15.
The Complainant did not submit any bills or any other documents to show how much she was charged or how much she received as a credit for the Weather Normalization Adjustment (Tr. 19, 21, 55). 



16.
There is no documentary evidence in the record to show how much the Complainant was charged or how much she received as a credit for the Weather Normalization Adjustment (Tr. 19, 21, 48, 52, 55).
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant is complaining about charges that are in the Respondent’s Commission - approved tariff.  Consequently, the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332(a), 66 Pa.C.S. § 332(a), Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 715 A. 2d 540 (Pa. Cmwlth. 1998), Schellhammer v. Pa. Pub. Util. Comm’n, 629 A. 2d 189 (Pa. Cmwlth. 1993). 



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth.. 23, 480 A.2d 382 (1984).



The Complainant testified that she noticed a Weather Normalization Adjustment charge when she looked at her May 2013 bill.  She called PGW's customer service department to get information regarding the charge.  The customer service representative told her that a law was passed which allowed PGW to charge her a fee if she used less gas during a warm winter.  When the customer service representative was unable to answer all of her questions, the Complainant contacted the Commission.  Since she was not satisfied with the answers she received from the Commission, she filed a complaint (Tr. 7).  The Complainant argued that if the weather is warmer and she is using less gas, her bill should be lower.  She thinks it is a travesty for the Respondent to be able to charge customers a large amount regardless of their usage (Tr. 7, 8).


The Complainant testified that she did not have all of her bills.  She said that she received Weather Normalization Adjustment credits for 10 cents, 20 cents, 40 cents and the Weather Normalization Adjustment charges were $20.00, $5.00, $10.00 and $19.00.  Therefore, she concluded that “the credits and the debits are not working out evenly” (Tr. 19).


Anne Marie Cromley, a senior customer review officer for the Respondent, discussed the tariff section relating to the Weather Normalization Adjustment and the one page bill insert that the Respondent sent to customers to explain the Weather Normalization Adjustment (Tr. 37; PGW Ex. 1, 2).  She explained that the Respondent requested the Weather Normalization Adjustment so that it would be able to stabilize its income and operate more efficiently during the winter heating seasons.  The money generated by the Weather Normalization Adjustment charges is designed to cover the Respondent's expenses regardless of the amount of gas that the customers used during the heating seasons.  Consequently, the Respondent would not have to request rate increases as frequently (Tr. 46; PGW Ex. 2).  The normal heating degree days are calculated for each day of the fiscal year based on the thirty year average for the thirty year period applied in the Respondent’s most recent base rate case (Tr. 47; PGW Ex. 1 at 2).  When the weather during the months from October to May is warmer than the normal temperature for that time, PGW will charge the customer a Weather Normalization Adjustment charge.  If the weather is colder than the normal temperature for those months, PGW will give the customer a Weather Normalization Adjustment credit (Tr. 47; PGW Ex. 2).  The Weather Normalization Adjustment applies to base rates (Tr. 46).


Ms. Cromley testified that the notice explaining the Weather Normalization Adjustment was sent to each customer, including the Complainant, in the PGW bill before the Weather Normalization Adjustment went into effect.  The notice was designed to provide information about the Weather Normalization Adjustment in layman's terms that the customers could understand.  The notice stated that the adjustment was approved by the Pennsylvania Public Utility Commission as a way to help PGW stabilize its income, maintain reliable customer service, maintain better financial health and operate within its budget during the heating season (Tr. 45; PGW Ex. 2).  The adjustment only applies to heating customers (PGW Ex. 2).


Ms. Cromley sponsored the customer's specific service agreement as PGW Exhibit 3.  She noted that the Complainant did not specify the particular bill or the particular charge she was disputing.  Therefore, Ms. Cromley thought this exhibit could help the Complainant identify the bills she was disputing.  Ms. Cromley was prepared to produce a copy of the disputed bill (Tr. 48, 52).  However, the Complainant objected to the exhibit on the grounds of relevance (Tr. 49, 50, 52; PGW Ex. 2).  Consequently, the exhibit was withdrawn (Tr. 55).


Ms. Cromley presented PGW Exhibit 4, an exhibit showing contacts for the Complainant’s account.  She noted that the Complainant was a customer in 2002 but she did not see any complaints from the Complainant regarding the Weather Normalization Adjustment at that time (Tr. 50).  The Complainant objected to this exhibit because she did not think that evidence that she complained about the Weather Normalization Adjustment in 2002 would have any impact on the case.  In addition, she admitted on the record that she did not complain until 2013 (Tr. 55).  Thus, the exhibit was withdrawn (Tr. 55, 56).


The Respondent’s counsel requested that the undersigned take official notice of the Commission Order entered on August 8, 2002, approving PGW's Weather Normalization Adjustment (Tr. 50).  The undersigned noted for the record that Mr. Farinas provided a copy of the Commission’s Order in the Pa. Pub. Util. Comm’n v. Philadelphia Gas Works proceeding at Docket No. R-00017034.  Ordering paragraph 5 states that the Philadelphia Gas Works would be permitted to implement its proposed Weather Normalization Adjustment clause as soon as system modifications were available.  Subsections A through D contain further details about the Weather Normalization Adjustment charge (Tr. 50, 51).

“Official notice" is the administrative counterpart of judicial notice and is the most significant exception to the exclusiveness of the record principle.  The doctrine allows an agency to take official notice of facts which are obvious and notorious to an expert in the agency's field and those facts contained in reports and records in the agency's files, in addition to those facts which are obvious and notorious to the average person.  Thus, official notice is a broader doctrine than is judicial notice and recognizes the special competence of the administrative agency in its particular field and also recognizes that the agency is a storehouse of information on that field consisting of reports, case files, statistics and other data relevant to its work.  See FCC v. National Citizens Committee for Broadcasting, 436 U.S. 775 (1978); NLRB v. Seven-Up Bottling Co., 344 U.S. 344 (1953); Department of State v. Stecher, 506 Pa. 203, 484 A.2d 755 (1984).  
Falasco v. Commonwealth of Pennsylvania Board of Probation and Parole, 104 Pa. Cmwlth. Ct. 321, 521 A.2d 991, 994 (1987).


The sections of the Public Utility Code that address official notice are sections 331(g) and 332(e), 66 Pa.C.S. §§ 331(g) and 332(e).  Those sections read as follows:

§ 331.  Powers of commission and administrative law judges.
…

(g)  Official notice defined.--As used in this chapter the term "official notice" means a method by which the commission may notify all parties that no further evidence will be heard on a material fact and that unless the parties prove to the contrary, the commission's findings will include that particular fact.

§ 332.  Procedures in general. 

…

(e)  Official notice of facts.--When the commission's decision rests on official notice of a material fact not appearing in the evidence in the record, upon notification that facts are about to be or have been noticed, any party adversely affected shall have the opportunity upon timely request to show that the facts are not properly noticed or that alternative facts should be noticed.  The commission in its discretion shall determine whether written presentations suffice, or whether oral argument, oral evidence, or cross-examination is appropriate in the circumstances. Nothing in this subsection shall affect the application by the commission in appropriate circumstances of the doctrine of judicial notice.



The applicable regulation is 52 Pa.Code § 5.408.  That section provides:

§ 5.408. Official and judicial notice of fact.

(a) Official notice or judicial notice of facts may be taken by the Commission or the presiding officer. 

(b) When the decision of the Commission or the presiding officer rests on official notice or judicial notice of a material fact not appearing in the evidence in the record, the parties will be so notified. 

(c) Upon notification that facts are about to be or have been noticed, a party adversely affected shall have the opportunity upon timely request to show that the facts are not properly noticed or that alternative facts should be noticed. 

(d) The Commission or the presiding officer in its discretion will determine whether written presentations suffice, or whether oral argument, oral evidence or cross-examination is appropriate in the circumstances. 

(e) The Commission or presiding officer may also give official notice as the term is defined in section 331(g) of the act (relating to powers of commission and administrative law judges). 



In Nolan v Pennsylvania Power & Light Company, Docket No. C-00956756, 1996 Pa. PUC LEXIS 127, the Commission noted that the administrative law judge may notice facts under 66 Pa.C.S. § 332(e).  The Commission’s Order approving the Weather Normalization Adjustment is a part of a record in the Commission’s file for the Respondent’s rate case at Docket No. R-00017034.  The Order is available to the public on the Commission’s website and the Respondent had copies available at the hearing.  The Respondent’s tariff, PGW Exhibit 1, was filed in accordance with the Order.  The Complainant did not object.  Therefore, the undersigned took official notice of the Order.



The Complainant stated that she disagrees with paying an additional charge when she uses less gas.  In her testimony, she referenced a March 2013 bill that prompted her to ask about the Weather Normalization Adjustment.  The Complainant did not submit any of her bills, identify the specific bills that she was contesting or provide information about the amounts that she was charged when the winter was warmer or the amounts she was credited when the winter was colder.  There is no documentary evidence in the record to show when the Complainant was a heating customer.  She merely said that she did not want to be charged the Weather Normalization Adjustment fee.  Furthermore, she wanted to be refunded for the fees that she had been charged.  Ms. Cromley testified that since the Complainant had not mentioned any specific bills that she was contesting, Ms. Cromley had the bills available if the Complainant wanted them.  The Complainant objected to the submission of the account statement.  Consequently, the Respondent withdrew PGW Exhibit 3 and that information is not available in the record.  It is crucial to have the amount of the Weather Normalization Adjustment charges from the Complainant’s bills because the Respondent calculates the average daily base load (non-heating) usage for each individual customer based on actual base load usage (PGW Ex. 1).  Furthermore, the Weather Normalization Adjustment is only applied for service between October 1 through May 31 when the actual heating degree days for the billing cycle are lower than 99 percent or higher than 101 percent of the heating normal heating degree days for that billing cycle (PGW Ex. 1).  Consequently, the charges and credits cannot be obtained by looking at the tariff because they are unique to each customer.



It is undisputed that the Commission approved the Weather Normalization Adjustment clause in the Respondent’s tariff (PGW Ex. 1).  Tariff provisions that have been approved by the Commission, as the Respondent’s tariff provisions here, are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 140 Pa. Cmwlth. 599, 594 A.2d 816 (1991); app. denied, 529 Pa. 670, 605 A.2d 335 (1992).  


The Respondent is required to charge its customers according to its Commission-approved tariff.  The Public Utility Code requires that “every rate made, demanded or received by any public utility…shall be just and reasonable and in conformity with regulations and orders of the Commission.”  66 Pa.C.S.A. § 1301.  The Code further mandates that no utility shall demand or receive a rate that is greater or less than that specified in its tariffs.  66 Pa.C.S.A. 

§ 1303.  



A utility’s Commission-approved tariff has the force of law and is binding on the public utility and its customers.  Stiteler v. Bell Telephone Co., 32 Pa. Cmwlth. 319, 379 A.2d 339 (1977), Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Cmwlth. 238, 437 A.2d 1067 (1981), Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995). 




When a customer is challenging an existing rate, the customer bears the burden of proving that the charge is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 1070 (Pa. Cmwlth. 1981).  Since the Complainant is challenging the rates in PGW’s tariff, which pertain to the Weather Normalization Adjustment, the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332(a), 66 Pa.C.S. § 332(a), Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 715 A. 2d 540 (Pa. Cmwlth. 1998), Schellhammer v. Pa. Pub. Util. Comm’n, 629 A. 2d 189 (Pa. Cmwlth. 1993). 



The Complainant’s testimony on this issue consisted only of assertions.  However, assertions, personal opinions and perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).  



The Complainant has failed to sustain her burden of proof.  The Complainant has failed to present a prima facie case.  Her objection to the charge is not evidence that the charge is unreasonable.  The Complainant did not present evidence to show that the Respondent charged a rate that was unjust or unreasonable, was in violation of any regulation or order of the Commission, or was in excess of the applicable rate contained in its existing and effective tariff.  The Commission approved the Respondent’s tariff for the Weather Normalization Adjustment in 2002.  The Complainant has not demonstrated by a preponderance of the evidence that the Respondent Weather Normalization Adjustment charges are unreasonable, unjust or in violation of a Commission regulation or order.  Consequently, the Complainant is not entitled to a refund and the Respondent can continue to apply the Weather Normalization Adjustment to the Complainant.  


Accordingly, the complaint is dismissed in its entirety.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).  The Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332(a), 66 Pa.C.S. §332(a), Schellhammer v. Pa. Pub. Util. Comm’n, 629 A. 2d 189 (Pa. Cmwlth. 1993), Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 715 A. 2d 540 (Pa. Cmwlth. 1998).



3.
A utility’s Commission-approved tariff has the force of law and is binding on the public utility and its customers.  Stiteler v. Bell Telephone Co., 32 Pa. Cmwlth. 319, 379 A.2d 339 (1977), Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Cmwlth. 238, 437 A.2d 1067 (1981), Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995), Kossman v. Pa. Pub. Util. Comm’n, 694 A. 2d 1147 (Pa. Cmwlth. 1997).



4.
Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 140 Pa. Cmwlth. 599, 594 A.2d 816 (1991); app. denied, 529 Pa. 670, 605 A.2d 335 (1992).


5.
The Complainant has not sustained her burden of proof.  66 Pa.C.S. 

§ 332(a), Schellhammer v. Pa. Pub. Util. Comm’n, 629 A. 2d 189 (Pa. Cmwlth. 1993).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Robyn L. Peoples against the Philadelphia Gas Works at Docket No. C-2013-2348092 is dismissed in its entirety.  


2.
That this case is marked closed.

Date:
May 5, 2014






/s/











Cynthia Williams Fordham








Administrative Law Judge
16
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