BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



John Dilliplane						:
							:
	v.						:		C-2013-2392757
							:
PECO Energy Company				:
	


INITIAL DECISION


Before
David A. Salapa
Administrative Law Judge


HISTORY OF THE PROCEEDING


This decision dismisses a complaint for failure to appear and prosecute.  On November 4, 2013, John Dilliplane (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The Complainant checked the boxes indicating “I am having a reliability, safety or quality problem with my utility service”; and “Other” at paragraph 4 of the Commission’s formal complaint form.  The complaint alleges that the Respondent is allowing Mr. Short, a neighbor, to repair a high voltage electric line over the Complainant’s property using non-utility grade equipment, including poles not designed for electric lines, creating a danger to the Complainant.  According to the complaint, the Respondent has issued a work order to start the project even though the line is a private line owned by Mr. Short.

The complaint further asserts that Mr. Short is using an easement that is more than sixty years old.  According to the complaint, the nature of the easement has changed.  There are now large trees, building structures and propane lines that render the use of the easement for electric lines unsafe.  The complaint requests that the electric line be removed from the existing easement and moved to another location.

The Respondent filed an answer on November 21, 2013.  The answer admits that the Respondent provides service to the Complainant at the address shown on the complaint.  The answer denies that the Respondent is allowing Mr. Short to repair a high voltage electric line over a residential property using non-utility grade equipment.  The answer avers that the line at issue is a private property pole line and that the owner of the private property pole line is responsible for repairing the line.  However, the answer points out that, in order for the owner to make those repairs, the Respondent must de-energize the line.

The answer alleges that the Complainant contacted the Respondent and requested that the Respondent remove Mr. Short’s private property pole line.  The Respondent made a site visit and determined that, while it has an easement to access the line if required, the line is a private property pole line owned by Mr. Short.  Attached to the answer is a copy of the Respondent’s deed of easement.

The answer contends that the Respondent does not own the line and is not responsible for relocating or maintaining the line at its expense.  Because the line is connected to the Respondent’s distribution facilities, it may access the private facilities to restore service, remedy an unsafe condition or prevent damage to its equipment.  However, the answer states that, insofar as the Respondent can determine, the line is not inherently unsafe.  The answer avers that, pursuant to Section 6.3 of the Respondent’s tariff, the customer is responsible for maintaining the service extension from the Respondent’s lines to any receiving equipment.  The answer requests that the Commission dismiss the complaint.

By notice dated December 11, 2013, the Commission scheduled this matter for an initial telephonic hearing on February 7, 2014 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on December 12, 2013, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

On January 2, 2014, I received an email from counsel for the Respondent stating that Mr. Short had a privately contracted electrician scheduled to perform work on the line on January 7th at 8:00 a.m.  The email stated that the Respondent would de-energize the line at that time so the electrician could safely perform the work.

The email stated that the Complainant objected to the work taking place on the line.  The email requested that I initiate a telephonic conference with the Complainant and the Respondent to address the work that was scheduled to take place and how the parties were to proceed in light of the pending formal complaint.  I responded by email that the parties should inform me of times and dates when they would be available for such a conference.

The Complainant responded by email that the Respondent’s engineer informed him that it was using a work permit issued by the township where the properties are located as its authority to move forward on January 7 and allow a private electrical contractor to come onto the Complainant’s property.  The Complainant requested that I contact the Respondent and order it to wait for a decision to be issued after the February 7, 2014 hearing before allowing any work to be performed.

In response, counsel for the Respondent reiterated by email that Mr. Short had obtained a permit from the township authorizing him to repair the private property pole line so that it complied with applicable safety standards.  That work was scheduled to take place on January 7.  Absent a Commission or court order prohibiting it, the Respondent would de-energize the line so that the work could be performed.  I caused copies of the emails set forth above to be filed with the Commission’s Secretary.  Since the parties had stated their respective positions in these emails, I did not conduct a telephonic conference.

I issued an order on January 2, 2014, denying the Complainant’s request that I order the Respondent to refrain from de-energizing the line until after the Commission issues an order addressing his complaint.  I determined that I could not issue such an order based solely on the allegations set forth in the Complainant’s complaint.  Since I had not conducted a hearing, no evidence had been presented that could form the basis of a finding that the order the Complainant requested was necessary or within the Commission’s authority.  I concluded that the Complainant had failed to demonstrate that issuing an order directing the Respondent to refrain from de-energizing the line was necessary or appropriate.

On February 6, 2014, the Respondent filed a motion to continue the hearing scheduled for February 7, 2014.  In support of this request, the motion stated that on February 5, 2014, a major ice storm had struck the Respondent’s service territory, leaving 623,000 of its customers without power.  The motion alleged that one of the Respondent’s witnesses, Mr. Carroll, an engineer, was called to storm duty by the Respondent to help restore power to the Respondent’s customers.  Mr. Carroll would not be available to testify at the February 7, 2014 hearing and he was the individual who had conducted an investigation into the Complainant’s complaint and had prepared the Respondent’s hearing exhibits.

Rather than continue the hearing, I decided to convert the hearing into a prehearing conference in order to discuss the issues raised in the Complainant’s complaint and set a future hearing date.  N.T. 5-6.  I sent an email to the Complainant and counsel for the Respondent on February 6, 2014 informing them that the hearing had been converted into a prehearing conference.  N.T. 6.  I directed their attention to the Commission’s regulations governing the conduct of prehearing conferences and requested that they be prepared to discuss the matters arising from the Complainant’s complaint.

I conducted the telephonic prehearing conference on February 7, 2014.  I attempted to contact the Complainant by telephone but was not successful.  N.T. 4-5.  I indicated to counsel for the Respondent that I would reschedule the matter for an evidentiary hearing.  N.T. 8-9.

By notice dated February 14, 2014, the Commission scheduled this matter for a telephonic hearing on April 8, 2014 at 10:00 a.m.

I conducted a telephonic hearing on April 8, 2014 at 10:00 a.m.  After I connected the Complainant and Shawane L. Lee, Esquire, counsel for the Respondent, on the conference call, the Complainant stated that the hearing would serve no purpose since I had refused to issue an order prohibiting the Respondent from de-energizing the line running across his property in order to allow repairs to be made to the line.  N.T. 4.  The Complainant disconnected from the conference call.  N.T. 5.

Counsel for the Respondent, moved to dismiss the complaint for failure to appear and prosecute.  N.T.  5.  I advised the Respondent that I would take its motion under advisement.  N.T.  5.

The record closed on May 8, 2014, the date the transcript was filed with the Secretary’s Bureau.  This decision grants the Respondent’s motion to dismiss the complaint.


FINDINGS OF FACT

		1.	The Complainant in this case is John Dilliplane.

		2.	The Respondent in this case is PECO Energy Company.
		
		3.	On November 4, 2013, the Complainant filed a complaint with the Commission against the Respondent.

		4.	The Respondent filed an answer on November 21, 2013.

		5.	By notice dated February 14, 2014, the Commission scheduled this matter for a telephonic hearing on April 8, 2014 at 10:00 a.m.

		6.	The Commission sent notice of the telephonic hearing in this case to the Complainant by regular first-class mail to the address stated on the complaint.

		7.	The Commission’s hearing notice was never returned to the sender.

		8.	The Complainant terminated the conference call at the April 8, 2014 telephonic hearing.

DISCUSSION

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the administrative agency provides the parties notice and the opportunity to be heard.

The Commission sent notice of the telephonic hearing in this case to the Complainant on February 14, 2014, by regular first-class mail to the address stated on the complaint.  To my knowledge this piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  Accordingly, I must presume that this mail, which was sent in the ordinary course of business, was received by the Complainant.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982).

		The Complainant terminated the conference call at the April 8, 2014 telephonic hearing.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Co. of Pa., Docket No. F‑00161106 (Order entered October 25, 1993); 52 Pa.Code § 5.245(a).
		
		Finally, Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), places the burden of proof upon the proponent of any request for relief.  As the party bringing this complaint, the Complainant bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  By failing to proffer any evidence to support his complaint, the Complainant has failed to meet this burden.  Under these circumstances, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995); 52 Pa.Code § 5.245.  I will enter the following order.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of and the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected in this proceeding.

3. By failing to proffer any evidence to support his complaint, the Complainant has failed to meet his burden of proving that he is entitled to the relief that he seeks from the Commission.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of PECO Energy Company to dismiss the complaint filed by John Dilliplane at Docket No. C-2013-2392757 is granted.

		2.	That the complaint of John Dilliplane against PECO Energy Company at Docket No. C-2013-2392757 is dismissed with prejudice for failure to prosecute.



		3.	That the case at Docket No. C-2013-2392757 is marked closed.


[bookmark: _GoBack]Date:	May 13, 2014							/s/			
							David A. Salapa
							Administrative Law Judge
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