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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bruce Loveday, Sr.					:													:		
	v.						:		C-2014-2413307
							:
West Penn Power Company				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


INTRODUCTION


		This Initial Decision grants the Preliminary Objections of West Penn Power Company and dismisses the Formal Complaint of a customer who objected to paying for smart meters prior to installation, as the Complaint is legally insufficient as a matter of law.


HISTORY OF THE PROCEEDINGS


		On March 17, 2014, Bruce Loveday, Sr. (Mr. Loveday or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (West Penn, the Company, or Respondent).  In his Complaint, Mr. Loveday alleged that he was being charged for a smart meter prior to its installation and that he wanted a refund of all such charges, dating back to 2008.

		On or about April 10, 2014, West Penn filed an Answer, New Matter, and Preliminary Objections to the Complaint, with ten-day Notices to Plead.[footnoteRef:1] [1: 		The Notice to Plead associated with New Matter should have contained a deadline of twenty (20) days rather than ten (10) days in which to file a response.  52 Pa. Code §5.63(b).  ] 


		In its Answer, the Company admitted that it provides residential electric service to the Complainant, but denied that its smart meter charge to Complainant was incorrect.  West Penn requested that the Complaint be dismissed as a matter of law.

		In New Matter, West Penn alleged that Smart Meter Technology (SMT) procurement and installation plans were required to be implemented and that cost recovery for smart meter installation was provided for by law.  66 Pa.C.S. § 2807(f).  It set forth the procedural history regarding Commission approval of West Penn’s SMT Plan and SMT Surcharge, and indicated that West Penn was following the law, Commission Orders, and its duly-filed tariff in charging the SMT Surcharge to Complainant.

		In its Preliminary Objections, which were filed on the grounds of legal insufficiency pursuant to 52 Pa.Code § 5.101(a)(4), West Penn asserted that the Complaint was legally insufficient as a matter of law, as it did not claim that the Company had taken any action or failed to take an action in violation of any law or regulation.  It again set forth the procedural history concerning approval of its SMT Plan and SMT Surcharge.  It also cited to Richard Negley v. Metropolitan Edison Company, Docket No. C-2010-2205305, Order entered March 3, 2011 (Negley); and Dennis Lutherschmidt v. Metropolitan Edison Company, Docket No. C-2010-2200353, Order entered March 25, 2011 (Lutherschmidt), as holding that all customers are subject to the SMT Surcharge and that there is no “opt out” provision applicable to this charge.  West Penn concluded that, as Complainant had failed to claim that the Company had committed or omitted an act in violation of any Commission statutes, regulations, orders, or tariffs, as required by 66 Pa.C.S. § 701, he had not stated a claim upon which relief can be granted, and his Formal Complaint should be dismissed.

		West Penn’s Preliminary Objection was assigned to me by Motion Judge Assignment Notice dated April 16, 2014.  However, given that twenty (20) days must be provided for replies to New Matter filed by West Penn, the matter was not ready for a ruling until May 5, 2014.  52 Pa.Code §§ 1.56(b); 5.63(b).  Also, there was a possibility that West Penn would file an amendment to its Answer.  It was not known until May 14, 2014, that West Penn would not be filing an amendment to its Answer.

		In accordance with 52 Pa.Code §§ 1.56(b) and 5.101(f)(1), Complainant’s answer to the Preliminary Objections would have been due on April 24, 2014, but none was filed.  As noted above, a reply to New Matter would have been due on May 5, 2014.  No timely reply to New Matter was filed and therefore, in accordance with 52 Pa.Code § 5.63(b), relevant facts stated in New Matter may be deemed to be admitted.  As this matter is now ready for a ruling, the record closed for decision writing on May 14, 2014.

		Since I am dismissing the Complaint in its entirety, this ruling will be in the form of an Initial Decision, subject to exceptions.


FINDINGS OF FACT

		1.	Complainant is Bruce Loveday, Sr., a West Penn customer whose mailing address is 502 Monroe Avenue, West Brownsville, PA, 15417-2449.  Complaint, ¶1.

		2.	Respondent is West Penn, an electric distribution company providing electric service to customers within the Commonwealth of Pennsylvania.  Complaint, ¶2; New Matter, ¶12.

		3.	On March 17, 2014, Complainant filed a Formal Complaint with the Commission, alleging that he was being charged by West Penn for a smart meter that had not yet been installed.  Complaint, ¶4.

		4.	On or about April 10, 2014, West Penn filed an Answer, New Matter, and Preliminary Objections to the Complaint.

		5.	Complainant is being charged for a smart meter and does not yet have one installed in his residence.  Complaint, ¶4.

		6.	Complainant did not deny any of the facts set forth in New Matter.

		7.	On August 14, 2009, West Penn filed with the Commission a Petition for Approval of Smart Meter Technology Procurement and Installation Plan, which was the Original Plan.  New Matter, ¶16.

		8.	The West Penn Original Smart Meter Technology Procurement and Installation Plan proposed that smart meters be installed and the costs recovered through a reconcilable adjustment clause called the SMT Surcharge.  New Matter, ¶16.

		9.	The West Penn Original Smart Meter Technology Procurement and Installation Plan was the subject of a public proceeding where many parties with varying interests fully evaluated and discussed issues raised by the installation and recovery of costs for smart meters.  Complainant did not participate or raise concerns.  New Matter, ¶17.

		10.	On March 9, 2011, West Penn filed an Amended Joint Petition for Settlement at Docket No. M-2009-2123951 regarding smart meter issues.  This Amended Joint Petition for Settlement was approved by the Commission by order entered June 30, 2011.  New Matter, ¶18.

		11.	On August 22, 2011, West Penn submitted its compliance filing for the SMT Surcharge tariff, with an effective date of September 11, 2011 through December 31, 2011.  New Matter, ¶18.

		12.	On December 21, 2011, the Company submitted its annual rate change to the SMT Surcharge for the period of January 1, 2012 through December 31, 2012 (Supplement No. 211 to Electric – Pa. PUC No. 39).  New Matter, ¶18.

		13.	On August 1, 2012, as amended on August 27, 2012, the Company submitted its annual rate change to the SMT Surcharge for the period of January 1, 2013 through December 31, 2013.  The Commission accepted the filing by Secretarial Letter dated December 14, 2012.  New Matter, ¶18.

		14.	On August 1, 2013, the Company submitted its annual rate change to the SMT Surcharge for the period January 1, 2014 through December 31, 2014.  The Commission approved West Penn’s SMT Surcharge by Secretarial Letter dated December 26, 2013.  New Matter, ¶18.

		15.	On March 6, 2014, the Commission approved West Penn’s Smart Meter Technology Procurement and Installation Plan, establishing the process for deployment of smart meters in West Penn’s territory.  New Matter, ¶18.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69.

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa.Cmwlth. 2003).

		The grounds for preliminary objections, which are set forth in 52 Pa.Code § 5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.
			
		As noted above, West Penn’s Preliminary Objections are on the grounds of legal insufficiency, pursuant to 52 Pa.Code § 5.101(a)(4), also known as a demurrer to the Complaint.  See, Pa. Rules of Civil Procedure 1028(a)(4).  For purpose of its Preliminary Objections, the Company is contending that, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, the Company is entitled to complaint dismissal.  The Commission is permitted to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b).

		Mr. Loveday requested in his Complaint that he would like to have the charges identified with the smart meter removed from his electric bill.[footnoteRef:2]  His allegation that he does not yet have a smart meter is undisputed.  Since the meter has not yet been installed, Mr. Loveday believes he does not benefit and should not have to pay for it. [2: 		Mr. Loveday also has requested refunds from 2008, which is beyond the four (4) year statute of limitations.  66 Pa.C.S. § 1312. ] 


		West Penn responded that the enabling law, Commission Orders, and its approved tariff do not permit the removal of smart meter charges from a bill; nor may a customer be exempted from the charge.  The explanations given in the Preliminary Objections are as follows:

7.	On October 15, 2008, [then] Governor Edward G. Rendell signed Act 129 of 2008 (Act 129) into law.  The Act took effect thirty days thereafter on November 12, 2008.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]8.	Among other things, Act 129 specifically directed that electric distribution companies (EDCs) with at least 100,000 customers file, with the Commission for approval, a smart meter technology procurement and installation plan (Plan).  66 Pa.C.S. §§ 2807(f)(1) and (2).  Act 129 also established cost recovery methods.  66 Pa.C.S. §§ 2807(f)(7).  Pursuant to Act 129, each Plan was required to describe the smart meter technologies proposed to be installed in new construction and in accordance with a depreciation schedule not to exceed 15 years.  66 Pa.C.S. §§ 2807(f)(1) and (2).

9.	On June 24, 2009, the Commission outlined the standards each Plan must meet, and provided guidance on the procedures to be followed for submittal, review and approval of all aspects of each Plan.  Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order).

10.	The Commission interpreted Act 129 to require all covered EDCs to deploy smart meters system-wide within 15 years, i.e. by April 2025, when it included a requirement that smart meter deployment be "in accordance with a depreciation schedule not to exceed 15 years."  Implementation Order.

11.	On August 14, 2009, West Penn filed with the Commission a Petition for Approval of Smart Meter Technology Procurement and Installation Plan (WP Original SMIP).  The WP Original SMIP proposed that smart meters be installed and the costs associated with the plan be recovered through a reconcilable adjustment clause called the SMT Surcharge.

12.	The WP Original SMIP was the subject of a public proceeding where many parties with varying interests evaluated and discussed issues raised by the installation and recovery of costs for smart meters. . .  The Complainant did not avail himself of his opportunity to voice his concerns in this proceeding.

13.	On March 9, 2011, West Penn filed an Amended Joint Petition for Settlement at Docket No. M-2009-2123951.  The Commission approved the Amended Joint Petition for Settlement by Order entered June 30, 2011.  On August 22, 2011, the Company submitted its compliance filing for the SMT Surcharge tariff, with a surcharge effective date of September 1, 2011 through December 31, 2011.  On December 21, 2011, the Company submitted its annual rate change to the SMT Surcharge for the period of January 1, 2012 through December 31, 2012, Supplement No. 211 to Electric – Pa. P.U.C. No. 39, in accordance with the surcharge rates specified in the Amended Joint Petition for Settlement.  On August 1, 2012, as amended on August 27, 2012, the Company submitted its annual rate change to the SMT Surcharge for the period of January 1, 2013 through December 31, 2013.  The Commission accepted the filing by Secretarial Letter dated December 14, 2012, and directed the Company to file a tariff compliance filing for SMT Surcharge rates effective January 1, 2013.  On August 1, 2013, the Company submitted its annual rate change to the SMT Surcharge for the period January 1, 2014 through December 31, 2014.  The Commission approved West Penn’s SMT surcharge by Secretarial Letter dated December 26, 2013, at Docket No. M-2009-2123951.  The Company filed a tariff compliance as Supplement No. 233 to Electric – Pa. PUC. No. 39, with rates effective January 1, 2014. . . 

On March 6, 2014, the Commission approved West Penn Power’s SMIP at Docket No. M-2013-2341994, establishing the process for deployment of smart meters in West Penn Power territory.  Pursuant to the Order, the Company would begin installation of smart meters to over 98 percent of its customers, to be completed by the end of 2019.

14.	The Commission's approval of the implementation and cost recovery of the Plan are in accordance with 66 Pa.C.S. § 2807(f).

15.	West Penn is required by statute, its duly filed and Commission-approved tariff and Commission order to implement a Smart Meter program, install Smart [M]eters throughout its certificated territory, and charge a SMT Surcharge to all of its metered customers pursuant to tariff provision.

16.	As confirmed by the Initial Decision in Richard Negley v. Metropolitan Edison Company, Docket No. C-2010-2205305, . . . there is no "opt-out" provision [applicable to the SMT charge] . . .   See also Lutherschmidt v. MetEd, C-2010-2200353.

*	*	*	*	*	*	*	*

19.	Because the Complainant fails to claim that the Company has committed or omitted an act in violation of any Commission statutes, regulations, orders or its tariff, as required by Section 701 of the Public Utility Code, 66 Pa.C.S § 701, he has failed to state a claim upon which relief can be granted, and his Formal Complaint should be dismissed as legally insufficient.  52 Pa.Code § 5.101(4).

		I find that West Penn’s position is correct.  The sole issue in Mr. Loveday’s Complaint is whether customers have to pay for smart meters prior to installation.  This very issue was addressed in Lutherschmidt, supra, which was cited to by West Penn.  In that case, as in the instant case, a customer had requested that the smart meter charge be removed from his bill because the meter had not yet been installed.  The Commission accepted, without modification, the Initial Decision of Administrative Law Judge Wayne L. Weismandel, which concluded that EDCs, such as West Penn, are required by law to file and implement smart meter plans and to charge customers accordingly.  There is no provision for delaying the charge until the customer has had the meter installed.

		A Commission-approved tariff has the force and effect of law, and the utility must charge its customers using the approved terms.  66 Pa.C.S. § 1303.  West Penn’s SMT Surcharge has been approved by the Commission and included in the Company’s duly-filed tariff.  Complainant cannot be exempted from being charged this tariff rate and his Complaint therefore is legally insufficient.

In conclusion, as Mr. Loveday has failed to allege any violation of the Public Utility Code, Commission Order or regulation, or any Commission-approved tariff, West Penn’s Preliminary Objections on the grounds of legal insufficiency will be granted.  Mr. Loveday’s Complaint will be dismissed.

		Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. PUC, 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. PUC, 128 Pa. Commw. 276, 563 A.2d 557 (1989); see also, 66 Pa.C.S. § 703(g); 52 Pa.Code § 5.21(d).  Since the Commission has already decided the issue in this Complaint, which is whether customers can avoid the SMT Surcharge until smart meter installation, a hearing is not necessary in the public interest.

CONCLUSIONS OF LAW

1.	Commission regulations provide for the filing of preliminary objections based upon legal insufficiency.  52 Pa.Code § 5.101(a)(4).

		2.	The instant Complaint is legally insufficient because, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, West Penn is entitled to complaint dismissal.  52 Pa.Code § 5.101(a)(4).

3.	Avoidance of charges until smart meter installation, which is the subject matter of the within Complaint, has been rejected by the Commission.  See, Dennis Lutherschmidt v. Metropolitan Edison Company, Docket No. C-2010-2200353, Order entered March 25, 2011.

		4.	It was the intent of the General Assembly in enacting Section 2807(f)(2) of the Public Utility Code, 66 Pa.C.S. § 2807(f)(2), to require all EDCs included therein to deploy smart meters system-wide, based upon deployment “in accordance with a depreciation schedule not to exceed 15 years.”  Smart Meter Procurement and Installation, Docket No. M-2009-2092655, Order entered June 24, 2009.

5.	West Penn is included within the provisions of 66 Pa.C.S. § 2807(f)(2).  See, 66 Pa.C.S. § 2807(f).

6.	West Penn’s Smart Meter Plan, approved by the Commission, does not permit customers to avoid smart meter charges until a smart meter is installed.  Amended Joint Petition for Settlement, Docket No. M-2009-2123951, approved June 11, 2011.

7.	West Penn’s SMT Surcharge, approved by the Commission, does not permit customers to avoid smart meter charges until a smart meter is installed.  Supplement No. 233 to Electric – Pa. PUC No. 39, with rates effective January 1, 2014.

8.	A Commission-approved tariff has the force and effect of law, and the utility must charge its customers using the approved terms.  66 Pa.C.S. § 1303.

9.	Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. PUC, 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. PUC., 128 Pa. Commw. 276, 563 A.2d 557 (1989); see also, 66 Pa.C.S. § 703(g); 52 Pa.Code § 5.21(d).


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by West Penn Power Company seeking dismissal of the Complaint filed by Bruce Loveday, Sr. at Docket No. C-2014-2413307 is granted.

2.	That the Formal Complaint filed by Bruce Loveday, Sr. at Docket No. 
C-2014-2413307 is dismissed.

3.	That this docket is marked closed.


Date:	May 15, 2014					_________/s/____________________
							Kandace F. Melillo
							Administrative Law Judge
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