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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Walter Painter and Donna Painter (Complainants) on February 18, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Conrad A. Johnson, issued on January 29, 2014.  Aqua Pennsylvania, Inc. (Aqua or Company) filed Replies to Exceptions on February 28, 2014.  

For the reasons outlined below, we will deny the Complainants’ Exceptions and adopt the Initial Decision.

History of Proceeding

On April 25, 2011, the Complainants filed a Formal Complaint against Aqua.  The Complainants attached to the Complaint a Statement of Facts and Request for Relief (Statement), consisting of Paragraphs 1 through 59.  Under Paragraph 4 of the Complaint, the Complainants checked the box which states: “[t]here are incorrect charges on my bill.”  In Paragraph 9 of their Statement, the Complainants alleged: “[t]he questions of law and fact relating to [Aqua’s] billing practices and the inequity and impropriety of those practices, as more fully set forth below, are questions which are common to and affect the entire class.”[footnoteRef:1]  Under Subsection C, “Factual Background” of the Statement, Paragraphs 20 through 33, the Complainants explain that they are disputing Aqua’s Distribution System Improvement Charge (DSIC) surcharge billing practices.  Specifically, the Complaint alleged that Aqua’s practice in implementing increases in its DSIC on a “bills-rendered” basis resulted in an improper billing of an increased rate to Aqua’s ratepayers for the period of their billing cycle preceding the effective date of the increase.[footnoteRef:2]  Statement ¶ 33. [1: 		The Complaint was styled as a class action and asserted the following four claims against Aqua:  (1) violation of Pennsylvania’s Unfair Trade Practices and Consumer Protection Law (UTPCPL), 73 P. S. §§ 201-2 to 201-9; (2) conversion; 
(3) breach of contract; and (4) refund pursuant to Section 1312 of the Public Utility Code (Code), 66 Pa. C.S. § 1312.  The Initial Decision dismissed the Complainants’ claims raising class action status, monetary damages, the UTPCPL and attorney’s fees for lack of subject matter jurisdiction, I.D. at 6-8, and the Complainants did not except to that portion of the Initial Decision. ]  [2: 	 	For example, the Complainants alleged that Aqua’s DSIC rate increased effective January 1, 2009, but the Complainants were billed the new rate for their entire billing period of December 2, 2008 through January 2, 2009.  Statement ¶¶ 26-29.] 


On May 25, 2011, Aqua filed an Answer and New Matter to the Complaint.  In its Answer, Aqua admitted that, consistent with its tariff, it applies the DSIC surcharge increase on a “bills-rendered” basis and adds the DSIC surcharge increase to bills rendered after the effective date of the surcharge increase.  Aqua’s Answer ¶¶ 4.27, 4.31‑4.32.  Additionally, the Company contended that the Commission was without jurisdiction to:  (1) treat the matter as a class action; (2) adjudicate the Complainants’ claim for unfair trade practices; and/or (3) order relief in the form of damages.  On June 24, 2011, the Complainants filed a Reply to Aqua’s New Matter. 

On July 22, 2011, Aqua filed a Motion for Judgment on the Pleadings, requesting that the Complaint be dismissed in its entirety as a matter of law.  On August 10, 2011, the Complainants filed a Brief in Opposition to the Motion for Judgment on the Pleadings.

On February 28, 2013, the Commission entered an Opinion and Order dismissing, as a matter of law, a complaint against Pennsylvania-American Water Company (PAWC) that raised the claim that PAWC was prohibited from billing its DSIC on a “bills-rendered” basis.[footnoteRef:3]  On May 7, 2013, Aqua filed a Motion for Summary Judgment that reiterated the same arguments it set forth in its previously-filed Motion for Judgment on the Pleadings.  In addition, Aqua argued that the conclusion reached in Pettko is dispositive of the instant proceeding.  On May 24, 2013, the Complainants filed a Brief in Opposition to the Motion for Summary Judgment. [3: 		Pettko v. Pennsylvania-American Water Company, Docket No. 
C-2011-2226096 (Order entered February 28, 2013). ] 


In his Initial Decision, issued on January 29, 2014, the ALJ concluded that the sole issue to be decided is the “Complainants’ claim that there are incorrect charges on their bill because of the manner in which the Company assesses the DSIC surcharge.”  I.D. at 8.  The ALJ also noted that Aqua admitted that it applies the DSIC surcharge on a “bills-rendered” basis, as alleged in the Complaint and, therefore, no genuine issue of material fact was presented to him.  Id.  The ALJ’s Conclusion of Law No. 2, found on page 12 of his Initial Decision, is as follows:

2.	As a matter of law, Aqua’s assessment of the DSIC surcharge upon Complainants on a bills-rendered basis is consistent with the Company’s tariff, the rules, regulations and orders of the Commission and the Public Utility Code.

As such, the ALJ recommended, inter alia, that Aqua’s Motion for Summary Judgment be granted and that the instant Complaint be dismissed.  I.D. at 12. 

	The Complainants filed Exceptions to the Initial Decision on February 18, 2014.  Aqua filed Replies to Exceptions on February 28, 2014.

Discussion

The ALJ made nine Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4, 11-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Legal Standards

The Commission’s Regulations permit parties to file preliminary motions.  52 Pa. Code §§ 5.101-103.  The Commission’s Regulation at 52 Pa. Code § 5.102(a) permits any party to move for judgment on the pleadings or summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  In addition to the pleadings, a motion for summary judgment must be based on depositions, answers to interrogatories, admissions and supporting affidavits.  Section 5.102(c), supra.  The standard for granting both motions is the same.  The presiding officer will grant a preliminary motion if the record shows that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code 
§ 5.102(d)(1).  

		On both a motion for judgment on the pleadings and a motion for summary judgment, the moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  Judgment will be granted only where the right to relief is clear and free from doubt.

		The Commission has interpreted Section 5.102(c), supra, in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).  Accordingly, a non-moving party may not rest upon mere allegations or denials of the pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Pa. R.C.P. No. 1035.3; Stover v. The United Telephone Co. of Pennsylvania, Docket No. C-00923833 (Order entered July 21, 1992); see also Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).

The Commission’s Regulation at Section 5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. PUC, 540 A.2d 1006 (Pa. Cmwlth. 1988).

		In the instant case, both the Motion for Judgment on the Pleadings and the Motion for Summary Judgment rest upon the same circumstances relative to how the Complainants are assessed a surcharge in the Company’s DSIC.  Therefore, the resolution of the Motion for Summary Judgment moots the Motion for Judgment on the Pleadings.

Administrative Law Judge’s Initial Decision

	As above noted, the ALJ concluded that, as a matter of law, Aqua’s assessment of the DSIC surcharge upon the Complainants on a “bills-rendered” basis is consistent with the Company’s tariff, the rules, Regulations, and Orders of the Commission and the Code.  I.D. at 12.  Accordingly, the ALJ recommended that Aqua’s Motion for Summary Judgment be granted, and that the Complaint be dismissed as a matter of law.  Id.

	The ALJ noted that the Commission has recently defined the difference between a “bills-rendered” and a “services-rendered” method of collecting a surcharge, as follows:
	
Bills calculated under the “bills-rendered” basis are computed based on the effective tariff rate at the time of the bill.  Bills calculated under the “service-rendered” basis are prorated 


based on service rendered before and after a tariff rate change.

Implementation of Act 11 of 2012, Docket No. M-2012-2293611 (Final Implementation Order entered August 2, 2012) (Final Implementation Order of Act 11) at 27 n. 3; I.D. at 8.

		The ALJ noted that there is no dispute that the Company applies the DSIC surcharge to a bill which is issued after the effective date of the change in the DSIC surcharge, regardless of the consumption period covered by the bill.  I.D. at 8.  The ALJ also noted that the Commission, in Pettko, supra, at 9, explicitly held that such treatment of the DSIC surcharge does not constitute unreasonable discrimination under Section 1304 of the Code, 66 Pa. C.S. § 1304.  As such, the Commission has decided that, as a matter of policy and statutory mandate, it is in the general public interest to assess a DSIC surcharge on a “bills-rendered basis.”  Pettko, supra.  All utilities have been directed by the Commission to implement the DSIC surcharge in this manner.  Based on his analysis, the ALJ rejected the Complainants’ argument that the Company’s manner of assessing the DSIC surcharge constitutes discrimination pursuant to Section 1304.  I.D. at 10.

		Finally, the ALJ rejected the Complainants’ argument that assessment of the surcharge on a “bills-rendered” basis contravenes the explicit language of the Company’s tariff which was in place in 2009.  I.D. at 10.  To support their argument, the Complainants relied on language from the Company’s tariff, as follows:

DSIC Surcharge Amount:  The charge will be expressed as a percentage carried to two decimal places and will be applied to the effective portion of the total amount billed to each customer under the Company’s otherwise applicable rates and 

charges, excluding amounts billed for public fire protection services and the State Tax Adjustment Surcharge (STAS) . . .   

Aqua Pennsylvania, Inc., Supplement 88 to Water-PA P.U.C. No. 1 at 20A (effective August 15, 2009) (emphasis added).

		Relative to this issue, the ALJ noted that a public utility tariff that is approved by the Commission has the force and effect of law.  I.D. at 11.  The ALJ continued that, when determining the meaning of tariff language, it is appropriate to apply principles of statutory interpretation.  PPL Electric Utilities Corp. v. Pa. PUC, 912 A.2d 386 (Pa. Cmwlth. 2006).  Id.  The ALJ concluded as follows:  

Reading the Company’s tariff relating to its DSIC in totality, Complainants’ argument that the emphasized language “effective portion of the total amount billed” requires the Company assess the DSIC surcharge on a services-rendered basis is misplaced.  To interpret the language to mandate application of the surcharge on a services-rendered basis would negate the opening sentence of the DSIC section of the Company’s tariff which clearly provides that the surcharge “will apply to all bills issued” after the effective date of the surcharge.  This language providing for the application of the surcharge on a bills-rendered basis was provided in the 2002 tariff of the Company’s predecessor [footnote omitted] and has been carried forward to the Company’s current tariff.  Supplement 126 to Water-PA P.U.C. No. 1 at p. 20 (effective January 1, 2013).  It would be inappropriate to interpret these two sections as conflicting with one another.  

I.D. at 11.

		Based on the above considerations, the ALJ concluded that the Company’s practice of assessing its DSIC surcharge on a “bills-rendered” basis is correct as a matter of law.  I.D. at 11.  

Exceptions, Reply Exceptions and Disposition

1. Exception Nos. 1 and 4

		Exception Nos. 1 and 4 will be discussed jointly, since they are interrelated.  In Exception No. 1, Exc. at 1-3, and Exception No. 4, Exc. at 4-5, the Complainants argue that the ALJ erred in his conclusion that Aqua’s tariff provides that the DSIC surcharge is applied on a “bills-rendered” basis.  The Complainants contend that the Initial Decision ignored the plain language of Aqua’s tariff that requires the DSIC surcharge to be applied on a “services-rendered” basis.  

		The Company replies that the plain and unambiguous language of its tariff, together with the history of its DSIC tariff provisions, clearly provides that the DSIC surcharge is to be applied on all “bills issued” or bills rendered after the effective date of the surcharge.  R. Exc. at 5-8.  Since the Initial Decision correctly reached that conclusion, the pertinent Exceptions should be denied.  Id.
		
		We find that the Exceptions lack merit.  The Exceptions involve the interpretation of Aqua’s Commission-approved tariff provision.  When determining the meaning of tariff language, it is appropriate to apply principles of statutory construction.  PPL Electric Utilities Corp., supra.  As with the construction of a statute, the interpretation of a tariff provision is a question of law.  Philomeno & Salamone v. Board of Supervisors of Upper Merion Township, 600 Pa. 407, 966 A.2d 1109 (2009) (an issue of statutory interpretation is a question of law).

		As noted by the ALJ, since 2002, Aqua’s DSIC tariff provision has provided, in pertinent part, as follows: “[i]n addition to the net charges provided for in this Tariff, a surcharge . . . will apply to all bills issued . . . on or after” the effective date of the surcharge (emphasis added).  Supplement 126 to Water – PA P.U.C. No.1 at 20 (effective January 1, 2013).  The Exceptions do not assert that the ALJ misinterpreted the above-quoted tariff provision.  Instead, the Complainants argue that the Initial Decision should have relied upon a different portion of Aqua’s tariff provision, which states that the DSIC Surcharge will be applied “to the effective portion of the total amount billed.”  Exc. at 2.  According to the Complainants, this section of Aqua’s DSIC tariff mandates that the DSIC Surcharge applies on a “services-rendered” basis.  

		We reject this argument.  Acceptance of the Complainants’ argument would entirely conflict with the opening sentence of the DSIC tariff provision that provides that the surcharge “will apply to all bills issued” after the effective date of the surcharge.  I.D. at 11.  A tariff, like a statute, must be construed so as to give effect to all of its terms.  PPL Electric Utilities Corp., supra; see also 1 Pa. C. S. § 1921(a) (the principles of statutory construction require that all provisions be given effect so that no provision is mere surplusage); Commonwealth v. Ostrosky, 589 Pa. 437, 909 A.2d 1224 (2006) (explaining that a presumption also exists that the legislature placed every word, sentence, and provision in the statute for some purpose and therefore courts must give effect to every word).  We conclude that it would be inappropriate to interpret the two above-quoted tariff provisions as conflicting with one another, as suggested by the Complainants.  Reading the two tariff provisions together, we believe it is clear that the tariff provision quoted by the Complainants does not indicate when the DSIC shall become effective, i.e., when the bill is issued or when the service is provided.  Rather, this provision merely identifies how the DSIC surcharge amount on a ratepayer’s is to be calculated.  

		Second, the Complainants’ argument is contrary to the history of Aqua’s DSIC tariff provisions.  On August 26, 1996, the Commission issued an Order authorizing Aqua’s predecessor, Philadelphia Suburban Water Company (PSWC), to establish a DSIC surcharge.  See Petition of Philadelphia Suburban Water Company, Docket No. P-00961036 (Order entered August 26, 1996).  A sample DSIC surcharge acceptable to the Commission was included as part of that Order.  PSWC filed a DSIC surcharge, which was approved by the Commission.

		PSWC’s initial DSIC surcharge applied on a “service rendered” basis.  However, the form of DSIC surcharge attached to the Commission Order authorizing PSWC to establish a DSIC surcharge suggested that the DSIC surcharge apply on a “bills-rendered” basis.[footnoteRef:4]  Consequently, the Commission’s Bureau of Audits recommended that PSWC modify its DSIC from a “service rendered” to “bills-rendered” basis.  PSWC thereupon complied with the Bureau’s recommendation and filed a tariff supplement to reflect the suggested change.  The tariff supplement was approved by the Commission.  It is undisputed in this proceeding that, since the Commission’s approval of this change, Aqua’s DSIC surcharge has been applied on a “bills-issued” or “bills-rendered” basis. [4: 		We note that there were valid reasons for the Commission’s decision to adopt a “bills-rendered” procedure for the DSIC surcharge.  The surcharge only recovers return and depreciation associated with plant that actually is in-service at least one month prior to the effective date of the DSIC rate change.  In other words, each quarterly change to Aqua’s DSIC rate does not become effective until one to four months after the DSIC-qualified plant has been placed in service.  Therefore, ratepayers receiving an increase to a DSIC surcharge on a “bills-rendered” basis will have been receiving the benefit of the DSIC-eligible plant throughout the service period covered by their bills, and for several months prior.  Additionally, because the amount to be recovered through the DSIC is fixed, based upon known plant investment incurred prior to the implementation of a new DSIC rate, and because the DSIC is a fully reconciled charge, ratepayers are paying an appropriate annualized level of costs on a “bills-rendered” basis.  	 ] 


		Finally, in the Final Implementation Order of Act 11, we stated as follows:

The current practice and procedure is for water companies to bill their customers for DSIC on a bills rendered basis.  We note that Act 11 directed that the current practice and procedures remain in place for those water companies that have an approved DSIC.  See 66 Pa. C.S. § 1358.  Given this clear statutory mandate and since there is no reason or compelling evidence requiring a change from this requirement, we will modify our determination in the Tentative Implementation Order and direct that all utilities bill their customers for DSIC on a bills rendered basis.

Final Implementation Order of Act 11, at 28.
		
		Accordingly, when considered in the light of both the historical context and the contest of the pertinent tariff, the Complainants’ Exceptions must be denied.  

2. Exception Nos. 1, 4 and 5

		These Exceptions will be discussed jointly, since they are interrelated.  In Exception No. 1, Exc. at 1-3, Exception No. 4, Exc. at 4-5, and Exception No. 5, Exc. at 5-6, the Complainants argue that Aqua is violating its own tariff.  Exc. at 2.  Specifically, the Complainants aver that the “retroactive billing” practiced by Aqua is inconsistent with Aqua’s tariff and, at a minimum, indicates that Aqua’s tariff language is vague.  As such, the Complainants argue that this proceeding presents a genuine issue of fact.  Exc. at 4-6.  

		In response, Aqua notes that a utility’s Commission-approved tariff has the full force of law and is binding on the utility and its customers.  Pa. Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995); Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981); Stiteler v. Bell Telephone Co. of Pa., 379 A.2d 339 (Pa. Cmwlth. 1977).  Additionally, Aqua notes that, in the absence of an exception by the Commission, “a public utility may not charge any rate other than that lawfully tariffed.”  Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995).  R. Exc. at 8‑11. 

		On review, we conclude that these Exceptions lack merit.  As noted by the ALJ, the standard of review for both a motion for judgment on the pleadings and a motion for summary judgment is the same.  I.D. at 4.  The moving Party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  Id.  Additionally, the Commission must view the record in the light most favorable to the non-moving Party, giving that Party the benefit of all reasonable inferences.  Id. 

		The Complainants argue that, due to the vagueness of Aqua’s tariff language, the ALJ erred in his conclusion that the instant proceeding presents no genuine issue of fact.  We reject this argument.  As we have outlined above, the ALJ correctly concluded that, as a matter of law, Aqua is permitted to assess the DSIC surcharge on a “bills-rendered” basis.  I.D. at 8.  It would be unlawful and a violation of the Code for Aqua to apply the surcharge in any manner other than on a “bills-rendered” basis.  
The Complainants have not identified any facts in the record and/or facts which could be revealed in discovery that would create a disputed issue of material fact necessitating a hearing on the Complainants’ claim.  Id.  As such, the Exceptions are denied. 

3. Exception Nos. 2, 3, and 6

		These Exceptions will be discussed jointly, since they are interrelated.  In Exception No. 2, Exc. at 3, Exception No. 3, Exc. at 4, and Exception No. 6, Exc. at 6, the Complainants argue that the Initial Decision erred in relying on the Commission’s decisions in Pettko, supra, and the Final Implementation Order of Act 11 of 2012, supra.  As to Pettko, the Complainants argue that the language in PAWC’s tariff is substantially different than the language in Aqua’s tariff.  The Complainants also note that the PAWC tariff does not contain the language that the “charge will be expressed as a percentage carried to two decimal points and will be applied to the effective portion of the total bill amount” that is outlined in Aqua’s tariff.  Exc. at 3.  As to the Final Implementation Order of Act 11, the Complainants’ argue that the Initial Decision erred in relying on it because that Order was issued one year after the Complainants filed their Complaint.  Exc. at 4.  

		In response, Aqua avers that the Complainants’ argument ignores the fact that Aqua’s Commission-approved tariff expressly provides that the DSIC surcharge will be applied to “bills-issued” or “bills-rendered” after the effective date of the surcharge.  Therefore, according to Aqua, the Initial Decision properly concluded that Aqua is billing in accordance with its tariff, without regard to any interpretation of PAWC’s tariff provision.  R. Exc. at 12-13.  
		
		On review, we conclude that these Exceptions lack merit.  As above noted, the complaint filed against PAWC in the Pettko case, supra, challenged, among other things, PAWC’s increases in its DSIC.  Specifically, the complainant argued that PAWC’s practice of implementing increases in its DSIC on a “bills-rendered” basis resulted in the retroactive billing of an increased rate to PAWC’s ratepayers for the period of their billing cycle preceding the effective date of the increase.

		On May 29, 2012, PAWC filed a Motion for Summary Judgment in which it argued that the complainant had failed to demonstrate that PAWC implements its DSIC in a way inconsistent with any Commission order, or that the complainant is in any way harmed by such implementation.  In his Initial Decision, issued on July 25, 2012, ALJ Cheskis granted PAWC’s Motion, holding that PAWC was entitled to judgment as a matter of law because the facts averred by the complainant did not give rise to any violation of the Code, Commission order, Commission Regulation, or Commission-approved tariff even when the DSIC is implemented on a “bills-rendered” basis.  The complainant filed Exceptions to the Initial Decision.

		In its Order entered on February 28, 2013, the Commission denied the complainant’s Exceptions and adopted the Initial Decision as the action of the Commission.  The Commission held that, as a matter of law, applying the DSIC surcharge on a “bills-rendered” basis is not unjust, unreasonable, or a violation of the Code.  Order at 18-19.  No appeal was taken from the Commission’s Order.

		As above noted, the arguments and allegations made in Pettko are the same arguments raised by the Complainant in the instant case.  In our view, we properly rejected those arguments in Pettko, and the Complainant here has failed to offer any change in law or fact since the issuance of the Pettko decision that would warrant a departure from the legal conclusions reached in Pettko.  

		In short, the “bills-issued” or bills rendered language in Aqua’s tariff is substantially similar to the language used in PAWC’s Commission-approved tariff.  That language provides that the “DSIC will become effective for bills rendered on or after” the effective date of the surcharge.”[footnoteRef:5]  Given the substantial similarity in language, the Initial Decision here properly concluded that Aqua’s tariff, like PAWC’s, provides for billing the DSIC on a “bills-rendered” basis.  We also note that the Commission’s Order in Pettko was not appealed and is now final.  The Complainants here have not identified any change in law or fact that would warrant a departure from the Commission’s legal conclusions in the Pettko case. [5: 		Pennsylvania American Water Company Supplement No. 284 to Tariff-Water-PA P.U.C. No. 4, 77th Revised Page 12B, Canceling 76th Revised Page 12B. ] 

	
		The Complainants also argue that the Initial Decision erred in relying on the Commission’s decision in the Final Implementation Order of Act 11 because that Order was issued one year after the Complainants filed their Complaint.  We reject this argument on several bases.  In the first place, the Initial Decision did not “rely” on that decision.  The Initial Decision relied instead on the plain and unambiguous language of Aqua’s tariff provision in order to conclude that the DSIC surcharge applies on a “bills-rendered” basis.  The Initial Decision merely cited to the Commission’s decision in the Final Implementation Order of Act 11 to explain the difference between a “bills-rendered” and a “services-rendered” method of collecting a surcharge.  I.D. at 8.  
Even if the Initial Decision had relied on the Commission’s decision in the Final Implementation Order of Act 11, that reliance would have been proper because we see nothing new in the pertinent portion of the Final Implementation Order of Act 11; we believe the difference between a “bills-rendered” and a “services-rendered” method of collecting surcharges, as described in that order, is well established.  Consequently, these Exceptions are denied. 

Conclusion

Based upon our review of the pleadings, the Parties’ positions, and the applicable law, we shall take the following actions:  (1) deny the Complainants’ Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the instant Complaint; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Walter Painter and Donna Painter on February 18, 2014, to the Initial Decision of Administrative Law Judge Conrad A. Johnson, are denied.

2.	That the Initial Decision of Administrative Law Judge Conrad A. Johnson, issued on January 29, 2014, is adopted.

		3.	That the Complaint of Walter Painter and Donna Painter, against Aqua Pennsylvania, Inc. at Docket No. C-2011-2239556 is dismissed with prejudice.
		4.	That the case at Docket No. C-2011-2239556 is marked closed.
[bookmark: _GoBack][image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  May 22, 2014

ORDER ENTERED:   May 22, 2014
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