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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the letter Petition for Rescission or Amendment (Petition)[footnoteRef:1] of Kujtim Ballaj (Complainant) filed on February 14, 2014.  This Petition concerns the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on December 19, 2013, in the above-captioned proceeding, which became the final action of the Commission when no exceptions were filed.  On April 23, 2014, Philadelphia Gas Works (PGW or Respondent) filed an Answer to the Petition.[footnoteRef:2]  For the reasons stated below, we will deny the Petition of the Complainant. [1: 	 	As discussed further herein, the Complainant’s letter filing took exception to the ALJ’s decision but, because it was not filed during the period for filing exceptions, we will treat the filing as a Petition for Rescission or Amendment.  ]  [2: 	 	Although PGW’s Answer was not timely filed in accordance with 52 Pa. Code § 5.572(e), PGW explains that it did not receive a copy of the Complainant’s Petition and only realized that the Petition had been filed after the date for filing an Answer had passed.  Noting that the Complainant’s Certificate of Service does not contain complete information regarding service to PGW, and in the interest of securing the just, speedy and inexpensive determination of this matter, 52 Pa. Code § 1.2(a), we will accept PGW’s late filed Answer. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On June 12, 2013, Kujtim Ballaj filed a Formal Complaint alleging that there were incorrect charges on his bill, that PGW would not enroll him in its customer responsibility program (CRP),[footnoteRef:3] and that the Company had enrolled him in a different program causing him to accrue a balance of $525.00.  He requested that the balance be removed from his bill. [3: 	 	PGW’s Customer Responsibility Program is a customer assistance program which allows low income customers to pay a reduced bill. ] 


On August 5, 2013, PGW filed an Answer denying any wrongdoing.  PGW acknowledged that the Complainant had requested that he be placed in the CRP on November 19, 2012, and again on May 3, 2013, but because his monthly CRP payments would have been higher than a budget billing plan payment, PGW placed him on a budget billing plan.  On May 29, 2013, the Complainant had asked to be removed from the budget billing plan.  When he requested removal from the plan, the full balance of $519.80 became due.  PGW explained that the Complainant was on the budget plan from November 2012 through May 2013 and that, because actual usage exceeded what was paid in those months, a balance had accrued.
		
The hearing convened as scheduled on October 28, 2013.  The Complainant represented himself and presented his own testimony and that of his wife.  Counsel for PGW appeared and presented one witness, who in turn sponsored four exhibits.  At the end of the hearing, the ALJ agreed to wait thirty days before issuing an initial decision to give the Parties an opportunity for further negotiation.  By letter faxed to the ALJ’s office on December 6, 2013, counsel for PGW informed the ALJ that the Parties had been unable to resolve the matter.  The record closed on December 13, 2013.

In her Initial Decision issued December 19, 2013, ALJ Colwell dismissed the portion of the Complaint alleging that PGW improperly refused to permit him to participate in its CRP, but offered the Complainant the option of accepting a payment arrangement on his arrearages.  I.D. at 14.  As previously indicated, the Complainant filed the instant Petition on February 14, 2014 and PGW filed an Answer on April 23, 2014. 

Discussion

We begin by considering the nature of the Complainant’s filing, as the analysis to be applied depends on the type of filing before us.  In this case, exceptions to the Initial Decision were due on January 8, 2014.  Exceptions were not filed, within the meaning of 52 Pa. Code § 1.11, by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action on January 8, 2014, although no Final Order has been issued.  

As discussed above, the Complainant filed a letter Petition on February 14, 2014, taking exception to the ALJ’s Initial Decision.  The Petition was filed, however, after the expiration of the period for filing a Petition for Reconsideration of the Commission’s action when the ALJ’s decision became the final action of the Commission at the conclusion of the period for filing exceptions.  In the interest of securing a just, speedy, and inexpensive determination, we will exercise our discretion and consider the Complainant’s filing as a Petition for Rescission or Amendment of the Commission’s final action.  52 Pa. Code §§ 1.2(a) and 5.572(d).  

Legal Standards

		The Code establishes a party's right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

		A petition to modify or rescind a final Commission order may be granted only judiciously and under appropriate circumstances, because such an action results in the disturbance of final Commission orders. City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time "[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them."  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, 559 (1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Such petitions are likely to succeed only when they raise "new and novel arguments" not previously heard or considerations that appear to have been overlooked or not addressed by the Commission. Duick at 559.

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

		In her Initial Decision, the ALJ noted at the outset that the Complainant had objected to the hearing taking place telephonically rather than in person at the beginning of the hearing.  She stated that he had expressed that he wanted to see the gas company face-to-face and that he had papers for her.  She explained in her Initial Decision, as she had to the Complainant at the hearing, that he had not previously requested an in-person hearing, PGW and the court reporter were already present, and there was not a reason to reschedule the hearing at that point.  She also stated that at no time during the hearing did the Complainant indicate that he wanted documents admitted into the record.  I.D. at 6. 

		Turning to the Complainant’s allegation that PGW improperly refused to place him in its CRP, the ALJ found that the Complainant had, on numerous occasions, requested that he be placed in PGW’s CRP.  Each time, PGW had declined because the CRP would not benefit him.  She explained that PGW’s CRP is based solely on income and does not consider usage.  Depending on the customer’s income, the CRP payment will be 8% to 10% of the customer’s gross income, or a minimum of $25.  Therefore, if a customer has low usage, the CRP payment may exceed the amount necessary to pay for actual usage.  Although she found that the Complainant had established that he was low income and that PGW had refused to place him in the CRP, she also found that PGW was correct to not place the Complainant on the program.  Citing 66 Pa. C.S. § 1303,[footnoteRef:4] the ALJ reasoned that PGW was required to compute the Complainant’s bills under the most advantageous rate for his account and that, if placed in the CRP, he would pay for more commodity than he actually used.  I.D. at 8-10.  She also explained how bills were computed under a budget billing plan and why the Complainant had a balance due when he removed the plan from his account.  She also noted that the budget billing amount included taxes and surcharges.  I.D. at 10-11.   [4: 	 	In pertinent part, Section 1303 states: “any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.”] 


		Next, the ALJ addressed the Complainant’s allegation that he had applied for the Low Income Home Energy Assistance Program (LIHEAP), but he had not gotten any LIHEAP money.  He thought that PGW had either stolen the grant or had refused to give him forms so that he could apply.  The ALJ found that, as PGW does not administer LIHEAP, it had not abrogated any duty.  I.D. at 11.

		Finding that the Complainant had failed to sustain his burden of proof that PGW improperly refused to place him in its CRP, the ALJ dismissed that portion of the Complaint.  With regard to the Complainant’s request for a payment arrangement, the ALJ gave the Complainant two options:
	
(1)	The Complainant could agree to pay the entire arrearage and be billed for actual usage each billing cycle; or

(2)	The Complainant could agree to be placed back on the budget billing plan for monthly payment plus 1/60th of the arrearage each month until the arrearage was paid off.

The ALJ directed the Complainant to choose one of the two options and inform PGW of his choice within thirty days of the final Commission order.  If he did not inform PGW of his choice, PGW could bill the entire arrearage.  I.D. at 12. 



Petition, Answer, and Disposition

		In his Petition, the Complainant first asserts that he had applied for LIHEAP but no one had called him regarding his application.  Next, he avers that when he was enrolled in budget billing, he was told by PGW that he could stop at any time.  However, when he wanted to stop the program, he was told that he would have to pay the balance and fees.  Finally, the Complainant protests that the hearing was telephonic.  He asks that he be given an in-person hearing so he can present evidence that PGW’s witnesses were lying.  Petition at 1. 

		In its Answer, PGW opposes the Complainant’s request for an in-person hearing, arguing that the Parties were given a full and fair opportunity to be heard and neither party was prejudiced nor suffered a less advantageous ability to present evidence because the hearing was conducted by telephone.  PGW further points out that the Complainant filed his Petition almost four months after the hearing (when he was denied a request for an in-person hearing by the ALJ).  Answer at 1. 

		We will deny the Petition on the grounds that it fails to meet the Duick standards.  We see no new or novel arguments, or any considerations which were apparently overlooked, when the ALJ’s decision became the final action of the Commission at the conclusion of the period for filing exceptions.  Each contention raised by the Complainant in his Petition has been previously presented and considered.  

		First, in her Initial Decision, ALJ Colwell explained that the Commonwealth administers the LIHEAP program, not PGW.  She encouraged the Complainant to apply for LIHEAP as soon as possible.  Likewise, in response to the Complainant’s misunderstanding regarding how budget billing works, the ALJ explained that the Complainant’s average annual usage is divided equally among twelve monthly payments which include amounts due for usage, taxes, and surcharges.  I.D. at 10-11.  We note that the Complainant began budget billing in December 2012 and then requested removal from the program in May 2013.  I.D. at 3.  Because he was on budget billing for only a few months in the winter, his payments did not cover his total usage.  Had he not removed his account from budget billing, the balance that accrued over those months would have been paid over the remainder of the year.  

		ALJ Colwell also addressed the Complaint’s allegation that he was improperly denied placement into PGW’s CRP.  She thoroughly explained why PGW could not place him into the program.  Additionally, she specifically addressed the Complainant’s request for an in-person hearing.  She noted that he had not requested one before the hearing despite being given instructions on how to do so and that there was no reason to reschedule the hearing.  She also noted that he did not have documents that he wished to have admitted into the record.  I.D. at 6-7.  

		In his Petition, the Complainant has not presented any considerations which were overlooked; he merely restates the arguments that were previously presented and considered.  In addition, we agree with PGW that the Complainant was not prejudiced by the hearing being telephonic.  Accordingly, we see no reason to amend or rescind our prior action adopting the ALJ’s Initial Decision when no exceptions were filed timely.  

		We do note however, that the ALJ gave the Complainant two options, one of which was to accept a payment arrangement.  She explained that if he accepted the payment arrangement, the Commission would not be able to give him an additional payment arrangement on the same arrearage.  There is nothing in the record indicating whether or not the Complainant notified PGW if he was accepting the payment arrangement.  PGW is therefore directed to file with the Commission information regarding whether the Complainant was billed for his entire arrearage or if he accepted the payment arrangement.

Conclusion

For the reasons set forth above, we will deny the Complainant’s Petition for Rescission or Amendment; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Rescission or Amendment filed by Kujtim Ballaj on February 14, 2014, is denied, consistent with this Opinion and Order.

2. 	That Philadelphia Gas Works is directed to notify the Commission, by filing at this docket number, with a copy to the Complainant, information regarding whether the Complainant was billed for his entire arrearage or if he accepted the payment arrangement.

	3.	That, upon receipt of Philadelphia Gas Works’ filing, the proceeding docketed at C-2013-2373601, be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: May 22, 2014
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9
image1.png




