BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



J3 Energy Group, Inc.					:
							:
		v.					:	C-2011-2219920
							:
West Penn Power Company				:
							:
		and					:
							:
UGI Development Company				:
(Indispensable Party)


PREHEARING ORDER 


On February 20, 2014, the Commission entered an Opinion and Order (February 20, 2014 Order) denying West Penn Power Company’s (West Penn) Petition for Reconsideration and denying in part UGI Development Company’s (UGI or UGI Development) Petition for Reconsideration, and directing the Secretary’s Bureau to serve UGI with the Complaint in the above-captioned matter.  The Commission reaffirmed its prior Opinion and Order entered on October 31, 2013, wherein the Commission sua sponte joined UGI as an indispensable party and remanded the case to the Office of Administrative Law Judge (OALJ) for further proceedings.  

On February 24, 2014, the Complaint was served upon UGI Development Company.  On March 17, 2014, UGI filed an Answer and New Matter.  On April 4, J3 Energy Group, Inc.’s (J3 Energy) filed a Reply to New Matter.  On March 21, 2014, a Notice of Prehearing Conference was issued.  On April 8, 2014, a Prehearing Conference Order was issued.

On May 8, 2014, a prehearing conference was held.  I noted the appearance of Christopher T. Wright, Esquire and Melanie J. El Atieh, Esquire on behalf of UGI Development Company; John L. Munsch, Esquire and John F. Povilaitis, Esquire on behalf of West Penn Power Company, Thomas J. Russial, Esquire on behalf of J3 Energy Group, Inc. and Kriss E. Brown, Esquire on behalf of the Pennsylvania Public Utility Commission’s Bureau of Technical Utility Services (TUS).

The following matters were addressed: (1) service of documents; 2) protective orders; (2) a procedural schedule; (3) possibility of settlement; and (4) bankruptcy court’s approval of any settlement.  These matters are discussed below.

Service of Documents

		The official service list shall consist of those persons in attendance at the Prehearing Conference, except that Ms. El Atieh will not be on the service list as she filed a notice of withdrawal of appearance on May 16, 2014, after the conference.   Additionally, to the extent materials are available electronically; the e-mail distribution list shall consist of the following:

Cwright@postschell.com
dmacgregor@postschell.com
john.povilaitis@bipc.com
jmunsch@firstenergycorp.com
tom.russial@comcast.net
kribrown@pa.gov

Additional counsel and technical advisors may be included on an e-mail service list upon request.

Protective Orders

There were three Protective Orders entered in this case that limit the disclosure of highly-sensitive competitive bidding and evaluation information only to signatory parties to the Protective Orders.  The first Protective Order, dated July 19, 2011, covered bid solicitation information provided to J3 by West Penn pursuant to discovery requests of J3.  This protective order limited disclosure to only J3’s counsel and did not allow any employee including the President of the company to view the responses.  The second Protective Order dated October 17, 2011, covered procurement information provided by the Independent Procurement Manager, Boston Pacific Company, to the Commission Staff as part of the procurement evaluation.  The third Protective Order, dated October 28, 2011, covered information concerning J3’s business operations provided to West Penn by J3 in discovery by West Penn.  

		UGI has not yet reviewed confidential discovery responses, confidential record evidence and exhibits and other confidential materials because it is not a signatory to any of the three existing protective orders in this case.  UGI requests West Penn and J3 be directed to serve UGI with complete copies of the entire record and all discovery responses.  UGI requests 90- days from the date the entire record is received by UGI within which time to engage in discovery and to file dispositive motions.  UGI also requests a subsequent prehearing conference be scheduled after the 90-day review period to establish a procedural schedule in this matter.  

I encourage the parties to resolve their discovery issues.  I will entertain any petitions to amend protective orders, or other motions as the parties file them.   A second prehearing conference will be scheduled in four months, at which time a procedural schedule will be established for the case.    I encourage the parties to agree to a litigation schedule prior to the prehearing conference.

Settlement

		The parties are reminded that if a settlement is reached, they should file a petition for settlement as well as individual party’s statements in support of the settlement petition.  The status of J3’s  Bankruptcy Petition should also be addressed.  

		Additionally, it may be necessary to enter written testimony and other evidence into the record with a settlement petition, in order to provide the presiding officer with enough evidence to support findings that the proposed settlement is in the public’s interest and in accordance with the Public Utility Code.  Evidence may be moved into the record with a written verification, or with the testimony of a live witness attesting to the truthfulness of the testimony offered.  Any settlement petitions are to be filed in hard copy as well as in a CD in searchable PDF format.  In addition, any settlement petitions are to be delivered to me in hard copy as well as electronically in Word format.  

THEREFORE,

IT IS ORDERED:

	1.	That a second prehearing conference shall be held on August 27, 2014, to determine the appropriate procedural schedule involving discovery issues, deadlines for the submission of additional testimony and/or exhibits and the necessity for a further evidentiary hearing.
2.	That all of the following matters shall be considered at the prehearing conference:
(a)	The possibility for settlement of the proceeding, subject to the Commission’s approval.
(b)	Whether the matter should be decided upon legal briefs, or whether a hearing is necessary.
(c)	If a hearing is required, a procedural schedule will be discussed including the amount of hearing time necessary to dispose of the proceeding.
(d)	Witness lists.
(e)  Other matters that may aid in expediting the orderly conduct and disposition of the proceeding and the furtherance of justice, including, but not limited to the following:
	(i)	The exchange and acceptance of exhibits proposed to be offered into evidence.
	(ii)	The obtaining of admissions as to, or stipulations of, facts not remaining in dispute, or the authenticity of documents which might properly shorten the hearing.
	(iii)	The status of J3’s Bankruptcy Petition.
 	(iv)	The discovery or production of date or other material.

		3.	That on or before Friday, August 22, 2014, the parties shall serve the presiding officer and each other with a Prehearing Conference Memorandum addressing each of the subjects included in Ordering Paragraph 2 above.

		
Date: May 22, 2014										
					Elizabeth H. Barnes
					Administrative Law Judge
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