BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Kimberly Moore
:


:


v.
:
F-2013-2388432


:

PECO Energy Company, Complaint Appellant
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This decision grants the Complaint Appellant’s, PECO Energy Company, Complaint and finds that the Commission’s Bureau of Consumer Services erred when it granted Kimberly Moore service restoration terms pursuant to 52 Pa.Code § 56.191(c)(2)(iii).

On October 15, 2013, PECO Energy Company (PECO or complaint appellant) filed an appeal of a September 24, 2013, decision of the Commission’s Bureau of Consumer Services (BCS) which required it to offer Kimberly Moore (Ms. Moore or complainant) an eleven-month payment agreement to restore her electric service pursuant to the terms of 52 Pa.Code § 56.191(c)(2)(iii).  PECO maintained that the complainant was not eligible for these restoration terms because she had already defaulted on two payment agreements.  As relief, PECO has requested the Commission to overturn the September 24, 2013 BCS decision.
Complainant did not file an Answer to PECO’s Complaint.  



By Hearing Notice dated December 5, 2013, a hearing was scheduled for January 24, 2014 at 1:00 p.m., and the matter was assigned to me.  



I issued a Prehearing Order on December 10, 2013.  The Prehearing Order directed the parties to comply with various procedural requirements.



The hearing convened as scheduled on January 24, 2014.  PECO appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Renee Tarpley, a Senior Regulatory Review Officer.  PECO offered nine exhibits (PECO Exhibits 1 through 9) during the hearing, which were all admitted into the record.  Ms. Moore appeared pro se and testified.  




The record in this case consists of a 52-page transcript and nine exhibits.  The record in this case closed on February 10, 2014, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complaint appellant in this case is PECO Energy Company.  
2. The complainant in this case is Kimberly Moore.  Complainant resides at 1916 Hoffman Street, Philadelphia, PA 19145 (service address).  Tr. 19, 37.
3. The complainant previously resided at 1718 Dorrance Street, Philadelphia, PA 19145.  Complainant lived at this address from approximately March 2010 to August 2012.  Tr. 37; PECO Exh. 1.

4. On November 9, 2010, PECO entered into a payment agreement with the complainant on a balance of $245.64, pursuant to which she was required to pay installments of $40.94 plus her current charges.  Tr. 12-14; PECO Exhs. 1 & 9.

5. The complainant defaulted on this payment agreement on December 15, 2010.  Tr. 13; PECO Exhs. 1 & 9.
6. On June 4, 2012, the Bureau of Consumer Services (BCS) issued the complainant a payment agreement on a balance of $497.90, pursuant to which she was required to pay installments of approximately $15.00 plus her monthly budget billing amount.  Tr. 14-15; PECO Exhs. 1, 4, & 9.  

7. On July 23, 2012, pursuant to the Commission-issued payment agreement, PECO issued a bill to the complainant requesting payment of $72.28.  Payment was due by August 14, 2012.  Tr. 17; PECO Exh. 1.

8. On an unspecified date prior to the August 14, 2012 bill due-date, the complainant requested discontinuance of service in her name at 1718 Dorrance Street, Philadelphia, PA 19145.  Complainant requested discontinuance because she was evicted from this address.  Tr. 17-18.
9. The complainant did not make payment on the July 23, 2012 bill.  Tr. 17; PECO Exh 1.
10. On August 16, 2012, PECO discontinued the service at 1718 Dorrance Street, Philadelphia, PA 19145.  Tr. 18.
11. Following discontinuance of service, the complainant’s account finalized and her entire outstanding balance of $629.71 became due.  Tr. 18; PECO Exh. 1.
12. In April 2013, the complainant moved into the service address and requested electric service from PECO.  Tr. 38; PECO Exh. 2.

13. PECO advised the complainant that she would have to satisfy her unpaid balance before service would be established.  PECO Exh. 5.

14. On April 11, 2013, the complainant filed an informal complaint with the Commission’s BCS seeking a payment arrangement to establish service at the service address.  Tr. 22; PECO Exh. 5.

15. On April 20, 2013, the BCS dismissed the complainant’s complaint, indicating that the company is permitted to request payment of an outstanding balance as a requirement for service.  BCS noted that PECO offered complainant reduced payment terms, and indicated that the complainant must make a down-payment of $52.48 (1/12th of the balance) to establish service, followed by an 11-month installment agreement plus current charges to satisfy the remaining balance.  Tr. 22-23; PECO Exh. 6.

16. On April 26, 2013, the complainant made a payment of $52.48 towards her prior outstanding balance from 1718 Dorrance Street, Philadelphia, PA 19145.  This reduced her outstanding balance to $577.23.  Tr. 18-19; PECO Exh. 1.

17. On April 29, 2013, PECO transferred the complainant’s $577.23 unpaid balance from 1718 Dorrance Street, Philadelphia, PA 19145 to the service address.  Tr. 11, 19; PECO Exhs. 1 & 2.

18. On April 30, 2013, the company entered into a payment agreement with the complainant pursuant to which she was required to pay $52.48 per month plus current charges.  Tr. 19-20; PECO Exhs. 2 & 9.
19. On June 18, 2013, the complainant defaulted on this payment agreement.  Tr. 21, 23-24; PECO Exhs. 2 & 9.  

20. On September 19, 2013, PECO terminated the complainant’s electric service for non-payment.  Tr. 21, 24.

21. On September 20, 2013, the complainant contacted BCS to file another informal complaint.  Tr. 24-25; PECO Exhs. 7 & 8.

22. On September 24, 2013, BCS issued a decision directing the complainant to pay $329.00 on a balance of $823.15, and directing PECO to place the complainant on a company payment arrangement to pay the remaining balance over 11 months.  This resulted in a payment arrangement requiring the complainant to pay $35.35 each month towards her arrearage plus her current bill.  Tr. 25, 31; PECO Exh. 8.
23. PECO complied with the BCS decision and placed the complainant on a payment agreement.  Tr. 25-26; PECO Exhs. 2 & 9.
24. On January 21, 2014, the complainant defaulted on this payment agreement.  Tr. 26; PECO Exh. 2.

25. As of the time of the hearing, the complainant’s balance totaled $744.19.  Tr. 30; PECO Exh. 2.  

DISCUSSION
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  

“Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).

This proceeding is a de novo review of the BCS determination granting the complainant a payment agreement in order to restore her electric service.  52 Pa.Code § 56.403(a).  The term “de novo” simply means “anew” or “over again.”



Under these principles PECO, as the party seeking relief, has the burden of proof.  In this case, PECO has the burden of proving by a preponderance of the evidence that BCS should not have directed it to grant the complainant restoration terms allowing for an 11-month payment agreement pursuant to 52 Pa.Code § 56.191(c)(2)(iii).


Regarding payment to restore service, Commission regulations provide that a public utility may require:

Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment agreements. For purposes of this section, neither a payment agreement intended to amortize a make-up bill under § 56.14 (relating to previously unbilled public utility service) or the definition of ‘‘billing month’’ in § 56.2 (relating to definitions), nor a payment agreement that has been paid in full by the customer, are to be considered a default. Budget billing plans and amortization of budget plan reconciliation amounts under § 56.12(7) (relating to meter reading; estimated billing; customer readings) may not be considered a default for the purposes of this section.

52 Pa.Code § 56.191(c)(2)(i).   If the applicant has not defaulted on two or more payment agreements, Commission regulations provide that a public utility may instead require the following to restore service:

Full payment of any reconnection fees together with repayment over 12 months of any outstanding balance incurred by the customer or applicant, if the customer or applicant has an income exceeding 150% of the Federal poverty level but not greater than 300% of the Federal poverty level. The initial payment required toward the outstanding balance as a condition of restoration cannot exceed 1/12 of the outstanding balance.

Id. at § 56.191(c)(2)(iii).  Commission regulations define a payment agreement as “[a]n agreement in which a customer or applicant who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  52 Pa.Code § 56.2.
PECO contends that by directing it to offer the complainant an eleven-month payment agreement pursuant to the terms of 52 Pa.Code § 56.191(c)(2)(iii) in its September 24, 2013, decision, BCS misapplied Commission regulations.  Based upon the facts of this case, PECO is correct.  The record in this case clearly demonstrates that, prior to the September 24, 2013 BCS decision, the complainant had defaulted on two separate company-issued payment agreements.  Under these circumstances, pursuant to 52 Pa.Code § 56.191(c)(2)(i), PECO was permitted to require full payment of the complainant’s outstanding balance plus any applicable reconnection fees prior to reconnecting her electric service.  Consequently, BCS erred in determining that the complainant was entitled to the restoration terms provided under 52 Pa.Code § 56.191(c)(2)(iii).

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. To reconnect service, a utility may require a customer to provide “[f]ull payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant . . .  has defaulted on two or more payment agreements.”  52 Pa.Code § 56.191(c)(2)(i).
4. Complaint appellant has demonstrated that the complainant was not entitled to the restoration terms provided for under 52 Pa.Code § 56.191(c)(2)(iii).
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the formal Complaint of PECO Energy Company filed in the matter of Kimberly Moore v. PECO Energy Company, Complaint Appellant at Docket No. F-2013-2388432 is granted; 
2. That the September 24, 2013 decision of the Bureau of Consumer Services directing PECO to offer the complainant an eleven-month payment agreement pursuant to the terms of 52 Pa.Code § 56.191(c)(2)(iii) is vacated; and 
3. That the docket at Docket No. F-2013-2388432 be marked closed.

Date:
  May 8, 2014  

/s/







Christopher P. Pell


Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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