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Nakia Crowder					:
							:
	v.						:		C-2013-2391049
							:
PECO Energy Company				:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


INTRODUCTION


		This Decision sustains in part and dismisses in part a formal Complaint filed by a customer seeking a payment agreement from her electric company.  The Complaint will be sustained in part because the customer is eligible for one Commission-ordered payment agreement.  The Complaint will be dismissed in part because a portion of the outstanding balance owed comprises arrears accrued while the customer was enrolled in the utility’s Customer Assistance Program and arrears accrued while enrolled in the utility’s Customer Assistance Program cannot be the subject of a payment agreement approved by the Commission.


HISTORY OF THE PROCEEDING


		On October 4, 2013, Nakia Crowder filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against PECO Energy Company (PECO or “the Company”), Docket Number C-2013-2391049.  In her Complaint, Ms. Crowder averred that she would like a payment agreement and to be re-enrolled in PECO’s Customer Assistance Program (CAP).  Ms. Crowder added that she has a court order for child support that she does not receive because her ex-husband is $11,000 in arrears.  Ms. Crowder complained that PECO is adding the unpaid support payments to her income determination which has made her ineligible to participate in the Company’s CAP.

		On November 13, 2013, PECO filed an Answer to Ms. Crowder’s Complaint.  In its Answer, PECO denied all material allegations of fact and conclusions of law.  PECO further provided additional detail regarding Ms. Crowder’s account history, including details regarding her enrollment in CAP and an informal Complaint Ms. Crowder filed with the Commission’s Bureau of Consumer Services (BCS) regarding these issues.  PECO attached three exhibits to its Answer and concluded that the Commission should dismiss Ms. Crowder’s Complaint.

		On December 11, 2013, the Commission issued a Telephonic Hearing Notice establishing an Initial Telephonic Hearing for this matter for Thursday, February 6, 2014 and assigning me as the Presiding Officer.  A Prehearing Order dated December 12, 2013 was issued setting forth various procedural rules that would govern the hearing.  The hearing date was subsequently rescheduled to Wednesday, February 19, 2014.  Prior to the hearing, the parties held settlement discussions and settled the portion of Ms. Crowder’s Complaint regarding her request to be re-enrolled in CAP.

		The hearing was held on February 19, 2014, as scheduled, regarding the portion of Ms. Crowder’s Complaint regarding her request for a payment agreement.  Ms. Crowder appeared pro se and presented oral testimony.  Shawanee Lee, Esquire appeared on behalf of PECO and presented one witness who sponsored four exhibits that were admitted into the record.  A transcript of twenty-six (26) pages was created.  The record in this case closed on February 25, 2014 when the transcript was submitted to the Commission.

		Ms. Crowder’s Complaint is now ready for disposition.  For the reasons discussed further below, Ms. Crowder’s Complaint will be sustained in part and denied in part.




FINDINGS OF FACT

1. The Complainant in this case is Nakia Crowder.

2. The Respondent in this case is PECO Energy Company.

3. The Service Address is 209 Chelsea Avenue, Glenside, PA.

4. Ms. Crowder has an outstanding balance owed to PECO of $4,022.28.  Tr. 7, 14, 19; PECO Exh. No. 1.

5. Ms. Crowder agreed at the hearing to pay $1,200 toward her outstanding balance.  Tr. 7.

6. Ms. Crowder was enrolled in PECO’s Customer Assistance Program (CAP) from August 15, 2007 to December 2, 2013.  Tr. 8, 15; PECO Exh. No. 2.

7. Ms. Crowder was removed from the CAP because she no longer qualified.  Tr. 8.

8. PECO Exhibit Number 1 is the Account Activity Statement for Ms. Crowder’s account.  Tr. 8; PECO Exh. No. 1.

9. Ms. Crowder made three payments to PECO in the six month period between July 15, 2013 and January 17, 2014.  Tr. 25; PECO Exh. No. 1.

10. PECO Exhibit Number 3 is entitled Payment Agreement History and details the payment agreements Ms. Crowder has entered into with PECO.  Tr. 10; PECO Exh. No. 3.

11. PECO has given Ms. Crowder seven payment agreements and she has defaulted on all seven of them.  Tr. 10; PECO Exh. No. 3.

12. Ms. Crowder earns approximately $900 per month gross.  Tr. 10.

13. Ms. Crowder’s daughter Samara lives with Ms. Crowder and earns approximately $350 per month while attending college full-time.  Tr. 10-11.

14. Five people live in Ms. Crowder’s household.  Tr. 11.

15. Ms. Crowder is supposed to receive $824 per month in child support from her ex-husband but, as of the date of the hearing, he is $15,000 in arrears.  Tr. 11.

16. Ms. Crowder’s daughter is supposed to receive $50 per month for her grand-daughter but she does not receive that money.  Tr. 12.

17. Elsa Leung has been a regulatory assessor for PECO for two years and reviews customer accounts for customers who have filed formal or informal complaints at the Commission.  Tr. 13.

18. When Ms. Crowder was enrolled in CAP, the Company forgave $3,639.73 of her outstanding balance.  Tr. 15; PECO Exh. No. 2.

19. Ms. Crowder has never received a payment agreement from the Commission.  Tr. 16.

20. On September 28, 2011, PECO issued Ms. Crowder a payment agreement on an outstanding balance of $1,000 for 60 monthly payments of $16.67 that defaulted.  Tr. 17; PECO Exh. No. 3.

21. On May 22, 2012, PECO issued Ms. Crowder a payment agreement on an outstanding balance of $1,246.31 for 36 monthly payments of $34.62 that defaulted.  Tr. 17; PECO Exh. No. 3.

22. PECO Exhibit Number 4 is Ms. Crowder’s Financial History as documented by PECO when Ms. Crowder contacted the Company including her household size and household income.  Tr. 17-18; PECO Exh. No. 4.

23. On June 14, 2011, Ms. Crowder reported a gross household income of $1,808.29 per month with two adults and two children living in the household.  Tr. 18; PECO Exh. No. 4.

24. On September 27, 2013, Ms. Crowder reported a gross household income of $2,483.33 per month with three adults and two children living in the household.  Tr. 18; PECO Exh. No. 4.

25. Of the $4,022.28 Ms. Crowder owes, $3,655.28 accrued while Ms. Crowder was enrolled in PECO’s CAP.  Tr. 19.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Ms. Crowder seeks a payment agreement for her outstanding balance owed to PECO.  Ms. Crowder, therefore, has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

In this case, Ms. Crowder is requesting a payment agreement for her outstanding balance she owes PECO.  In her Complaint, Ms. Crowder also sought a determination that she was eligible for PECO’s CAP.  Fortunately, the parties resolved the CAP issue prior to the hearing by establishing terms under which Ms. Crowder could be re-enrolled in CAP.  Tr. 3-4.  The parties were not, however, able to resolve Ms. Crowder’s request for a payment agreement.  As a result, PECO presented the testimony of Elsa Leung, a regulatory assessor who is familiar with Ms. Crowder’s account.  Ms. Leung testified regarding Ms. Crowder’s account activity statement, CAP history, payment agreement history and financial history.  Tr. 13-20.  Ms. Leung also sponsored four exhibits in support of PECO’s position that Ms. Crowder’s Complaint should be dismissed in its entirety.  PECO Exh. Nos. 1-4.

As discussed further below, Ms. Crowder’s Complaint will be sustained in part and dismissed in part.  The Complaint will be sustained in part because Ms. Crowder is eligible for one Commission-ordered payment agreement.  The Complaint will be dismissed in part because the portion of the outstanding balance Ms. Crowder owes comprises arrears accrued while she was enrolled in PECO’s CAP and arrears accrued while enrolled in CAP cannot be the subject of a payment agreement approved by the Commission.

The facts of this case are governed by Chapter 14 of the Public Utility Code.  Chapter 14 gives the Commission authority to establish a payment agreement for customers with outstanding bills pursuant to certain guidelines related to total household income and household size.  66 Pa.C.S. § 1405(b).  Chapter 14 limits the length of time the Commission can order a Company to allow a customer to resolve an unpaid balance on an account that is subject to a payment agreement based on the gross monthly household income in relation to the federal poverty level.  For example, the Commission may order a Company to allow a customer whose gross monthly household income does not exceed 150% of the federal poverty level a payment agreement over a period of up to five years.  66 Pa.C.S. § 1405(b)(1).

Furthermore, the Commission’s ability to order a utility to provide a payment agreement is limited to requiring a utility to provide only one payment agreement to a customer, absent a change in income or a significant change in circumstance.  66 Pa.C.S. §§ 1405(d) & (e); see also, 66 Pa.C.S. § 1403 (defining “change in income” and “significant change in circumstance”).  Although Ms. Crowder has not experienced a change in income or a significant change in circumstance, she has never received a payment agreement from the Commission.  Tr. 16.  As a result, Ms. Crowder’s Complaint will be sustained in part and Ms. Crowder will be granted a payment agreement as part of this decision.

Record evidence in this proceeding demonstrates that currently five people live in Ms. Crowder’s household and that the gross monthly household income is $2,124.  Tr. 10-11.  This comprises approximately $900 earned by Ms. Crowder, $350 earned by her daughter, $824 in child support for another daughter and $50 in child support her daughter is supposed to receive for her grandchild.  Tr. 10-11.  The 2013 United States Department of Health poverty income guidelines provide that 100% of the federal poverty level for a household with five residents is $2,297.50 per month.  78 Fed. Reg. 5182-5183.[footnoteRef:1]  Therefore, Ms. Crowder is at 92% of the federal poverty level ($2,124 / $2,297.5 = 0.92). [1:  The 2013 federal poverty guidelines will be used because Ms. Crowder filed her Complaint in 2013.] 


Ms. Crowder testified, however, that, as of the date of the hearing, her ex-husband is $15,000 in arrears in paying child support.  Tr. 11.  The issue does not change the length of time of the payment agreement the Commission can order.  Removing the $824 in child support from Ms. Crowder’s gross monthly household income places Ms. Crowder at 56% of the federal poverty level ($1,300 / $2,297.5 = 0.56).  Furthermore, Ms. Crowder’s federal poverty level status is confirmed by PECO Exhibit Number 4 which notes that, for all but one time Ms. Crowder contacted PECO since August, 2007, her federal poverty level was below 150%.  PECO Exh. No. 4.  As a result, Ms. Crowder’s gross monthly household income is less than 150% of the federal poverty level and the Commission is able to order PECO to provide Ms. Crowder with a payment agreement no longer than five years.  66 Pa.C.S. § 1405(b)(1).  

The Commission has recently determined, however, that payment agreements will not be allowed for the non-CAP portion of arrearages where there is a poor payment history and an inability to keep prior payment agreements.  See, Susan Hewitt v. PECO Energy Co., Docket No. F-2011-2273271, Opinion and Order (entered Sept. 12, 2013) (Hewitt), and Kisha Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2313679, Opinion and Order (entered Nov. 22, 2013) (Dorsey).  Although Ms. Crowder has received more Company-issued payment agreements than were at issue in Hewitt and Dorsey – seven versus four and two, respectively – on balance, this case is distinguishable from Hewitt and Dorsey.  First, Ms. Crowder’s arrearage ($4,022.28) is less than the arrearages that accrued in Hewitt ($15,244) and Dorsey ($6,737).  Second, record evidence demonstrates that Ms. Crowder had improved her payment history as demonstrated by the fact that she has made three payments in the six month period between July 15, 2013 and January 17, 2014.  Tr. 25; PGW Exh. No. 1.  In contrast, in Dorsey, for example, the complainant had not made any payments in the 18 months prior to the hearing.  Dorsey at 5.  Additionally, in this case, Ms. Crowder testified that she was prepared to pay PECO $1,200 toward her balance, Tr. 7, further improving her payment history.  As a result, Hewitt and Dorsey are distinguishable.

These factors, coupled with the fact that Ms. Crowder has never received a payment agreement from the Commission, support granting Ms. Crowder a payment agreement whereby she pays 1/60th of her outstanding balance each month for five years.  Ms. Crowder’s Complaint will, therefore, be sustained in part.

Ms. Crowder’s Complaint will be denied in part, however, because a substantial portion of Ms. Crowder’s past due balance accrued while Ms. Crowder was enrolled in PECO’s CAP.  Chapter 14 prohibits arrearages accrued while on a customer assistance program from being subject to a payment agreement.  Section 1405(c) provides:

(c) Customer assistance programs.--  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa.C.S. § 1405(c).  In this case, substantial record evidence demonstrates that, of Ms. Crowder’s $4,022.28 balance, $3,655.28 accrued while Ms. Crowder was enrolled in PECO’s CAP.  Tr. 19.  Therefore, this portion of the arrears cannot be subject to a payment agreement.  Ms. Crowder’s request for a payment agreement will be dismissed with regard to the CAP arrears and those arrears will be subject to the terms agreed to if Ms. Crowder re-enrolls in PECO’s CAP.

As such, PECO will be directed to provide Ms. Crowder a payment agreement whereby she pays her monthly usage plus 1/60th of the arrearage accrued while not enrolled in CAP.  Record evidence demonstrates that Ms. Crowder has never received a Commission-ordered payment arrangement and that her gross monthly household income is below 150% of the federal poverty level.  The amount covered in the payment agreement, however, will be minimal because the arrearage accrued while Ms. Crowder was enrolled in CAP will not be recoverable as part of the payment agreement as arrearages accrued while in a customer assistance program shall be timely paid and not subject to a payment agreement negotiated or approved by the Commission.  As a result, Ms. Crowder’s Complaint will be sustained in part and dismissed in part.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. The 2013 United States Department of Health poverty income guidelines provide that 100% of the federal poverty level for a household with five residents is $2,297.50 per month.  78 Fed. Reg. 5182-5183.

7. Chapter 14 allows the Commission to direct a utility to provide a customer whose gross monthly income is less than 150% of federal poverty level a payment agreement spread over five years.  66 Pa.C.S. § 1405(b)(1).

8. Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa.C.S. § 1405(c).

9. Ms. Crowder has satisfied her burden of proof to demonstrate that she is eligible for a Commission ordered payment agreement for the portion of her arrearages accrued when she was not enrolled in PECO’s Customer Assistance Program.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Nakia Crowder against PECO Energy Company at Docket Number C-2013-2391049 dated October 4, 2013 is hereby sustained in part and dismissed in part.

1. That the portion of Nakia Crowder’s Complaint requesting a payment agreement for arrearages accrued while she was not enrolled in a customer assistance program is granted.

1. That the portion of Nakia Crowder’s Complaint requesting a payment agreement for arrearages accrued while she was enrolled in a customer assistance program is denied.

1. That within thirty (30) days of the date the Commission enters its Order in this case, PECO Energy Company shall tender a bill to Nakia Crowder for the unpaid balance of her electric bill separated by arrearages accrued while enrolled in a customer assistance program and those accrued while not enrolled in a customer assistance program.

1. That within thirty (30) days of the date PECO Energy Company tenders the bill described in paragraph 4, Nakia Crowder shall pay the entire arrearage that accrued while enrolled in a customer assistance program.

1. That within thirty (30) days of the date PECO Energy Company tenders the bill described in paragraph 4, Nakia Crowder shall pay PECO Energy Company the regular amount of her bills as they come due, plus 1/60th of the arrearage owed on her account while not enrolled in a customer assistance program, continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

1. That this matter be marked closed.


Date:	April 30, 2014	______/s/______________________
		Joel H. Cheskis
		Administrative Law Judge
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