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:
INITIAL DECISION 
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Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This Initial Decision grants the complainant’s Petition for Leave to Withdraw her Complaint With Prejudice.

On June 10, 2013, Arnetta Archer Minto (complainant) filed a formal Complaint (Complaint) against Aqua Pennsylvania, Inc. (Aqua or respondent).  In her complaint, the complainant checked-off the box marked “I am having a reliability, safety or quality problem with my utility service.”  The complainant provided the following written explanation of her Complaint:

In April 2009 I called Acqua (sic) because my water was brown in color.  I called in May 2009 to report a bad odor in the water.  Aqua came out and took samples.  I was called back and told my water was safe to drink.  Since then I have been diagnosed with H-Pyloria (sic) on several occasions and have been hospitalized a number of times because of it.  I didn’t know at that time it was caused by the dirty water coming into my home.  In March 2013 I had the same problems with brown water.  I called Aqua and spoke with a Mrs. Anne Dewyer.  Aqua would  . . . soon to flush the system.  That didn’t happen, so I called back and spoke to her Supervisor Ms. Dede Kennedy.  She said the problem was in the pipes in my home.  I called a plumbing service that I have which is affiliated with Aqua through a homeowner’s insurance plan that they offer to protect your water lines.  The plumber came out and checked the water lines in my home and found them to be clear.  I was in the process of having my water lines removed, but after the plumber said they were OK I didn’t have that done.  While the plumber was at my home Anne Dewyer from Aqua arrived at my home.  She was told by the plumber that the water lines in my home were fine.  She then retracted Aqua’s statement and said “Ms. Archer, this was our fault this occurred”.  She gave me a claim number (62013133) to contact Aqua.  Aqua has come out on several occasions afterwards and flushed my system and my next door neighbors.

In looking at my neighborhood, a number of healthy young people in the area have become very, very ill.  Young men have suffer strokes, some young men have suffered skin problems, one young man died.  Several females, myself included have suffer from bacterial vaginosis, over and over from bathing in dirty water.  My neighbor lost his ability to function.  I have contacted the EPA who took no action, based on information from Aqua, even though Aqua has admitted fault and liability.  

I have also been in touch with Anne Dewyer’s supervisor on a number of occasions.  She came out unannounced along with Ms. Anne Dewyer to my home, to treat my waterlines and including my neighbors.  Ms. Kennedy informs me that the problem came from their end.  That’s why she had my system flushed and had me run my water for a number of days until the water appeared to be clear.

Retraction:  Anne Dewyer did not give me the claim number, it was Ms. Deb Kennedy.  But while the plumber was here with Anne Dewyer she indicated that the problem has been going on since 2009.  She then made a call to have Aqua servicemen come out to flush my water lines.  I’ve also contacted Upper Darby Township Health Dept. as well as my State Representative Margo Davidson.

As relief, the complainant requested the following:

I would like the P.U.C. to contact Aqua and require them to inform my neighbors of what occurred during the time frame involved from 2009-2013 and make sure Aqua follows up and resolves the problem in their system before more of my neighbors become sick, because they are unaware of the problem and danger.  During this time several people have died in the Walnut Park Area and some are still having health issues because of this unknown situation.

Additionally, the complainant indicated on the Complaint form that she was being represented by Gary Heslin, Esq.

On July 10, 2013, respondent filed an Answer and New Matter denying the material averments of the Complaint.  Specifically, respondent denied that there is a reliability, safety or quality problem with the water service it is providing.  As New Matter, respondent argued that in her Complaint, the complainant alleges injuries on behalf of her “neighbors” and that the complainant lacks standing to file or to prosecute the Complaint on her neighbors’ behalf.  Respondent endorsed its Answer and New Matter with a Notice to Plead.  Complainant’s answer to respondent’s Answer and New Matter was due not later than July 30, 2013.  The complainant did not file a response to respondent’s New Matter.

Also on July 10, 2013, respondent filed a Preliminary Objection seeking the dismissal of the allegations and requested relief which seeks to litigate claims on behalf of the complainant’s neighbors.  Respondent maintained that the complainant lacks standing to file or to prosecute the Complaint on her neighbors’ behalf.  Respondent endorsed its Preliminary Objections with a Notice to Plead.  Complainant’s answer to respondent’s Preliminary Objections was due not later than July 22, 2013.  The complainant did not file a response to respondent’s Preliminary Objections.  

By hearing notice dated July 22, 2013, a hearing was scheduled for Thursday, October 3, 2013 at 10:00 a.m. and the matter was assigned to me.  

I issued a Prehearing Order on July 30, 2013.  The Prehearing Order directed the parties to comply with various procedural requirements.  

On August 20, 2013, I issued an Initial Decision, Granting in Part and Denying in Part Aqua’s Preliminary Objections.  In that decision, I ordered the October 3, 2013 hearing to proceed as scheduled to address the sole issue of whether Aqua provided the complainant with adequate, efficient, safe, and reasonable service.

By letter dated August 29, 2013, Mr. Heslin advised me: that neither he nor his firm were representing the complainant in this matter; that the complainant had advised him that she was being represented by Gerard Schrom, Esq.; that he was unable to confirm with Mr. Schrom if he was representing the complainant; and that he forwarded a copy of the July 22, 2013 hearing notice and my July 30, 2013 Prehearing Order to both the complainant and Mr. Schrom.

On September 30, 2013, Gerard Schrom, Esq. filed a Notice of Appearance with the Secretary’s Bureau. 

Also on September 30, 2013, I received a faxed letter from Mr. Schrom requesting a postponement of the scheduled hearing.  Margaret A. Morris, counsel for Aqua, subsequently informed me that Aqua did not object to the complainant’s continuance request. 
On October 7, 2013, I issued an Order granting the continuance request.

By Hearing Cancellation/Reschedule Notice dated October 16, 2013, the hearing was rescheduled for November 13, 2013.  

The hearing convened as scheduled on November 13, 2013.  Complainant appeared and was represented by Gerard Schrom, Esq.  Respondent appeared and was represented by Margaret A. Morris, Esq.  

At the outset of the hearing, respondent’s counsel presented an oral Motion in Limine to prevent the complainant from offering testimony on the issue of water quality as well as other issues that were not included in her Complaint but were referenced in her answers to respondent’s First Set Of Interrogatories.  In response, complainant’s counsel attempted to orally amend the complainant’s Complaint to allege violations of various Commission and Department of Environmental Protection (DEP) regulations.  Respondent’s counsel objected to the complainant’s request to amend her Complaint and made an oral Motion to Dismiss the Complaint because the Commission does not have subject matter jurisdiction over issues of water quality.  At that point during the hearing, I instructed the parties to reduce their arguments to writing.  Aqua was given until December 2, 2013 to file its Motion, and the complainant was given until December 23, 2013 to file a responsive pleading.  

On December 2, 2013, respondent filed its Motion for Summary Judgment of Aqua PA.  

On December 27, 2013, complainant’s counsel filed Complainant, Arnetta Archer-Minto’s, Response In Opposition To Respondent, Aqua of Pennsylvania’s, Motion For Summary Judgment.  

On January 8, 2014, respondent filed its Motion To Strike Arnetta Archer Minto’s Untimely Response To Aqua Pennsylvania, Inc.’s Motion For Summary Judgment.  Complainant never filed a response to respondent’s Motion to Strike.

By Interim Order dated March 21, 2014, I granted respondent’s Motion to Strike and also denied the complainant’s request to amend her Complaint.  However, I did not grant respondent’s Motion for Summary Judgment because I determined that a genuine issue of material fact still existed.



By hearing notice dated March 31, 2014, a hearing was scheduled for Monday, May 5, 2014 at 10:00 a.m.


On April 11, 2014, Ms. Morris filed with the Commission a Certificate of Service for respondent’s Interrogatories and Request for Documents of Aqua – Set II.  



On April 30, 2014, Mr. Schrom filed with the Commission a Certificate of Service for Arnetta Archer-Minto’s Request For Production Of Documents To Respondent, Aqua Pennsylvania, Inc.  Mr. Schrom also filed Complainant, Arnetta Archer-Minto’s, Motion For Continuance Of Hearing.  
Also on April 30, 2014, Ms. Morris filed with the Commission the Objections of Aqua PA, Inc. to Motion for Continuance.  



On May 1, 2014, I issued my Order Denying Complainant’s Second Motion For Continuance.



The hearing reconvened as scheduled on May 5, 2014.  Complainant appeared and was again represented by Gerard Schrom, Esq.  Respondent appeared and was again represented by Margaret A. Morris, Esq.



Before going on the record, the complainant presented me with a written statement withdrawing her complaint at Docket C-2013-2369043 with prejudice.  The withdrawal was signed by the complainant, Mr. Schrom and Ms. Morris.


Since the complainant indicated her intent to withdraw her Complaint with prejudice, and because Aqua indicated it has no objection to her request to withdraw her Complaint with prejudice, the May 5, 2014 hearing was immediately adjourned.  


The record was closed on May 8, 2014, the date the complainant’s written withdrawal request was filed with the Secretary’s Bureau.  For the reasons set forth below, I will grant the complainant’s request to withdraw her Complaint with prejudice.

FINDINGS OF FACT

1. The complainant in this case is Arnetta Archer Minto.

2. The respondent in this proceeding is Aqua Pennsylvania, Inc. (Aqua).
3. On June 10, 2013, the complainant filed a formal Complaint against Aqua.  

4. On July 10, 2013, Aqua filed its Answer and New Matter to the complainant’s Complaint.  
5. On July 10, 2013, Aqua filed its Preliminary Objection.
6. By Hearing Notice dated July 22, 2013, a hearing was scheduled for Thursday, October 3, 2013 at 10:00 a.m.

7. On August 20, 2013, I issued an Initial Decision, Granting in Part and Denying in Part Aqua’s Preliminary Objections.

8. The October 3, 2013, hearing was continued at the complainant’s request.
9. By Hearing Cancellation/Reschedule Notice dated October 16, 2013, the initial hearing was rescheduled for November 13, 2013.
10. The November 13, 2013, hearing was adjourned to allow Aqua to file a written Motion to Dismiss the complainant’s Complaint.
11. By Interim Order dated March 21, 2014, I denied Aqua’s Motion for Summary Judgment.

12. By hearing notice dated March 31, 2014, a hearing was scheduled for Monday, May 5, 2014 at 10:00 a.m.
13. On May 5, 2014, the complainant submitted a written statement indicating that she wanted to withdraw her Complaint against Aqua with prejudice.  This statement was signed by the complainant, her attorney and respondent’s attorney.
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa.Code § 5.94(a) allows withdrawal of pleadings by filing, with the Commission and service to parties, a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  For purposes of this decision, the complainant’s written request to withdraw her Complaint will be treated as a Petition for Leave to Withdraw with Prejudice.  

Ms. Archer-Minto’s May 5, 2014 Petition does not comply with the procedures set out at 52 Pa.Code § 5.94 for withdrawing a complaint in that it was not filed with the Commission’s Secretary.  However, the regulation at 52 Pa.Code § 1.2(a) provides that the presiding officer or the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Since Aqua signed the complainant’s written withdrawal statement indicating that it does not oppose the complainant’s request to withdraw her Complaint with prejudice, and also because I forwarded the complainant’s Petition to the Commission’s Secretary for filing, this procedural error may be disregarded.   

The complainant has indicated that she wants to withdraw with prejudice her Complaint against Aqua.  Aqua has indicated that it does not oppose the complainant’s request to withdraw her Complaint with prejudice.  Under these circumstances, granting the complainant’s request to withdraw her Complaint with prejudice is clearly in the public interest because doing so will eliminate the need for litigation and save the parties any additional costs in time and money they would otherwise incur litigating the case.  Accordingly, the complainant’s request to withdraw her Complaint with prejudice is granted.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3. In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the complainant’s Petition for Leave to Withdraw her Complaint with Prejudice filed at Docket No. C-2013-2369043 is granted;
2. That the Compliant of Arnetta Archer Minto filed June 10, 2013 at Docket No. C-2013-2369043, is withdrawn with prejudice; and 
3. That the Secretary’s Bureau shall mark Docket No. C-2013-2369043 as closed.

Date:
   May 22, 2014  

/s/







Christopher P. Pell


Administrative Law Judge
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